SOCIAL PROBLEMS 


Published Quarterly by the Society for the Study of Social Problems 


CONTENTS OF VOLUME 7, NOS. 1-4 


SYMPOSIA 
SyMPOSIUM ON LAw AND SOCIAL PROBLEMS 
SYMPOSIUM ON SOCIAL PROBLEMS IN THE SoviET UNION, 
Kent Geiger, Consulting Editor 


ARTICLES 


Antonovsky, Aaron, and Melvin J. Lerner. Occupational Aspirations of Lower 
Class Negro and White Youth 

Blalock, H. M., Jr. Urbanization and Discrimination in the South 

Cowhig, James D. See Schnore, Leo F. 

Curtiss, John Shelton. Religion as a Soviet Social Problem 

Dentler Robert A., and Kai T. Erikson. The Functions of Deviance in Groups 

Dunham, Vera Sandomirsky. Eros in Contemporary Russian Poetry 

Efron, Vera. The Soviet Approach to Alcoholism 

Erikson, Kai T. See Dentler, Robert A. 

Evan, William M. Power, Bargaining, and Law: A Preliminary Analysis of 
Labor Arbitration Cases 

Field, Mark G. Approaches to Mental Illness in Soviet Society: Some Com- 
parisons and Conjectures wa 

Geis, Gilbert. Sociology, Criminology, and Criminal Law 

Gordon, Milton M. The Girard College Case: Resolution and Significance 

Granick, Ruth. See Tec, Nechama 

Gsovsii, Vladimir. Reform of Criminal Law in the Soviet Union 

Gursslin, Orville R., Raymond G. Hunt, and Jack L. Roach. Social Class and the 
Mental Health Movement 

Honigmann, John J. Value Conflict and Legislation 

Hunt, Chester L. Private Integrated Housing in a Medium Size Northern City 

Hunt, Raymond G. See Gursslin, Orville R. 

James, Rita M. Jurors’ Assessment of Criminal Responsibility 

Jones, Butler A. The Case Is Remanded 

Killian, Lewis M. The Purge of an Agitator 

Ktsanes, Thomas, and Leonard Reissman. Suburbia—New Homes for Old Values 

Lerner, Melvin J. See Antonovsky, Aaron 

Lindesmith, Alfred R. Federal Law and Drug Addiction 

Litwak, Eugene. The Use of Extended Family Groups in the Achievement of 
Social Goals: Some Policy Implications 

Madison, Bernice. Contributions and Problems of Soviet Welfare Institutions 

Medalia, Nahum Z. Who Cries Wolf? The Reporters of Damage to Police in a 
Pseudo-Disaster 

Orzack, Louis H. Work as a “Central Life Interest” of Professionals 

Pasamanick, Benjamin. See Rettig, Salomon 

Reissman, Leonard. See Ktsanes, Thomas 

Rettig, Salomon, and Benjamin Pasamanick. Changes in Moral Values as a 
Function of Adult Socialization 

Rimberg, John. Social Problems as Depicted in the Soviet Film —A Research 
Note 

Roach, Jack L. See Gursslin, Orville R. 

Schnore, Leo F., and James D. Cowhig. Some Correlates of Reported Health in 
Metropolitan Centers 

Shannen, Lyle W. Socio-Economic Development and Political Status 


i 











Simpson, Richard L. Negro-Jewish Prejudice: Authoritarianism and Some Social 
NN Mk I, ore hn vs ca base bamane ayo Pee muna 

Tec, Nechama, and Ruth Granick. Social Isolation and Difficulties in ‘Social 
Interaction of Residents of a Home for Aged .............. 

Winick, Charles. The Use of Drugs by Jazz Musicians .. 

Wood, Arthur Lewis. Professional Ethics Among Criminal Lawyers 

Yablonsky, Lewis. The Delinquent Gang as a Near-Group 


PROBLEMS OF TOMORROW 


Biderman, Albert D. The Prospective Impact of Large Scale Military Retirement 
Dror, Yehezkel. Knowledge, Social Actio: and Social Problems 


BOOK REVIEWS 


Bauer, Raymond A. and Alex Inkeles. The Soviet Citizen: Daily Life in a 
Totalitarian Society. Ellsworth Raymond See 

Blaustein, Albert P. and Clarence Clyde Ferguson, ‘Je. Desegregation and the 
Law: The Meaning and Effect of the School Segregation Cases. Preston 
Valien pe 

Bloch, Herbert and Arthur Niederhoffer. The Gang: A Study in Adolescent 
Behavior. Edwin M. Schur bea 

Bruch, Hilde. The Importance of Overweight. “Werner J. Cahnman 

Cohen, Julius, Reginald A. H. Robson and Alan Bates. Parental Authority: 
The Community and the Law. John W. Martin . 
Crime and Correction, Vol. 23, No. 4, Autumn 1958 Issue of Law and Con- 
temporary Problems. George B. Vold ... S ies Oe be 
Eckstein, Harry. The English Health Service: Its Origins, Structure and 
Achievements. George Psathas : 

Francis, Roy G. (ed.). The Population Ahead. Rose Hum Lee 

Gross, Neal. Who Runs Our Schools? Thomas Lucien Blair 

Hauser, Philip M. (ed.). Population and World Politics. Rose Hum Lee 

Meyer, Henry J. and Edgar F. Borgatta. An Experiment in Mental Patient 
Rehabilitation. Gene G. Kassebaum ae tats 

Nye, F. Ivan. Family Relationships and Delinquent Behavior. T. C. Esselstyn 

Rickover, H. G. Education and Freedom. Henry Winthrop 

Sentencing, Vol. 23, No. 3, Summer 1958 Issue of Law and Contemporary 
Problems. George B. Vold 

Titmus, Richard. Essays on the Welfare State. Arnold S. Feldman 

van Nieuwenhuijze, C.A.O. Aspects of Islam in Post-Colonial Indonesia: Five 
Essays. Alfred McClung Lee 


COMMUNICATIONS AND OPINION 


Gold, David. Comment on “Changes in Moral Values” 

Hirsch, Walter. Commert on the “Scientific Elite and the Atomic Bomb” 
Moore, Joan and Burton Moore. Reply to Hirsch 

Nye, F. Ivan. Reply to Esselstyn’s Review ........ 

Rettig, Salomon and Benjamin Pasamanick. Reply to Gold 


MISCELLANEOUS 


Editor’s Comment 
Consulting Editor’s Comment 
Publications Received 

Reports and Announcements 


133 


226 
240 


108 


84 
356 


362 


264 
174 


267 


173 
93 
268 


93 


266 
265 
95 


g! 
264 


170 
254 
255 
266 
171 


2 
275 
176 


256,360 








Aor ee 


tyr 





VOLU! 





E 


P 


WH 
_ kv SOCIAL PROBLEMS 





6 








. VOLUME 7 SUMMER, 1959 NUMBER 1 
10 
8 
CONTENTS 
34 
56 
t SYMPOSIUM ON LAW AND SOCIAL PROBLEMS 

i / Editor's Comment ; ; ‘ ‘ ; ‘ . ‘ ' , 2 

Power, Bargaining, and Law: A Preliminary Analysis of Labor 
g1 Arbitration Cases . ; ; , ; WILLIAM M. EvAN 4 
2 The Girard College Case: Resolution and Significance 

MILTON M. GORDON 15 

67 

The Case Is Remanded . ; : , , BUTLER A. JONES 27 
gt 
73 Value Conflict and Legislation. , . JOHN J. HONIGMANN 34 
93 
68 Sociology, Criminology, and Criminal Law . ‘ GILBERT GEIS 40 
93 
66 Federal Law and Drug Addiction . , ALFRED R. LINDESMITH 48 
65 
95 Jurors’ Assessment of Criminal Responsibility. RITA M. JAMES 58 
os Professional Ethics Among Criminal Lawyers ARTHUR LEWIs Woop 70 
64 
” PROBLEMS OF TOMORROW 
70 The Prospective Impact of Large Scale Military Retirement 
a ALBERT D. BIDERMAN 84 
PP) 
266 
71 

BOOK REVIEWS 
¥ Albert P. Blaustein and Clarence Clyde Ferguson, Jr., Desegregation and the Law: 

a The Meaning and Effect of the School Segregation Cases . PRESTON VALIEN oI 
360 Sentencing, Volume 23, No. 3, Summer 1958 Issue of Law and Contemporary 


Problems; Crime and Correction, Volume 23, No. 4, Autumn 1958 Issue of 
Law and Contemporary Problems. : F ‘ .  Georce B. Voip 9! 


Roy G. Francis, ed., The Population Ahead; Philip M. Hauser, ed., Population 
and World Politics . ; . , : ‘ : ; Rose Hum LEE 93 


H. G. Rickover, Education and Freedom . , : F Henry WINTHROP 95 








SOCIAL PROBLEMS 





EDITOR’S COMMENT 


There currently appears to be a re- 
vival of interest in the relationship of 
law and sociology. It has been fur- 
thered formally through the support 
given by some law schools and foun- 
dations which have provided fellow- 
ships in law and the behavioral sci- 
ences as well as funds for research. 
The increased interest is also indi- 
cated in the Jury Project, sponsored 
by The University of Chicago’s Law 
School, and, to a more limited degree, 
by the Bar Associations’ Survey of the 
Legal Profession. The Law School of 
the University of Pennsylvania has 
initiated a program which extensively 
uses the behavioral scientist, and some 
law schools have appointed sociologists 
to their staffs; Nebraska and Yale pro- 
vide examples. Informal support for 
the study of law by the social scientist 
was probably stimulated by the Su- 
preme Court's use of social science 
material in the desegregation de- 
cisions. The effects of this stimulus 
were both direct and indirect, result- 
ing in inquiries into the desegrega- 
tion decisions themselves, and into 
other aspects of the sociology of law 
as well. Examples of scholars pursu- 
ing such studies “on their own” may 
be found in this symposium. 


The current issue was prepared in 
an effort to further encourage these 
trends by emphasizing the opportuni- 
ties present in the systematic socio- 
logical study of the law. Students of 
social problems, in particular, have a 
special stake in this study, if only be- 
cause of the presumption that the law 
provides an unequaled means of deal- 
ing with social problems in terms of 
legitimate power and of guiding the 
processes of social change. (It should 
be noted that Honigmann, in this 
journal, challenges the general valid- 
ity of this view.) 


Whatever the potentiality of the law 
as an instrument of action and local 


change, it is certainly the case that 
formal law more and more has become 
central to modern man’s social be- 
havior. Few high government office 
holders, corporation executives, or 
others in positions of major authority 
and responsibility make official moves 
without the advice of counsel. Over 
one hundred years ago Tocqueville 
recognized the importance of the po- 
sitions held by the lawyers in this 
country, regarding them as a potential 
aristocracy. Today, the lawyer, while 
not properly “aristocracy,” is the ad- 
visor to, and in frequent instances a 
member of, the power elite. One finds 
him, perhaps increasingly, in posi- 
tions of power in almost all segments 
of our society. 


To emphasize the opportunities 
present in the pursuit of the sociology 
of law is not to minimize its difficul- 
ties. There are diverse concept :al and 
methodological problems involved, in- 
cluding those noted below. In addi- 
tion, the technical and esoteric nature 
of the law requires specialized train- 
ing, and law is an ancient profession 
which in fact has been investigating 
over many years, although in a differ- 
ent fashion, some of the very materi- 
als which the sociologist is now study- 
ing. Moreover, lawyers are a disci- 
plined, organized, articulate body of 
men. Although they do seem more in- 
terested — however ambivalently — 
in sociology, than sociologists are in 
the law, they may according to Ries- 
man feel threatened by the sociologist, 
and may also wonder what he can add 
to what has been discovered by per- 
sons already steeped in the law. Law- 
yers are by training critical and dis- 
putatious, and the sociologist who 
ventures into the sociology of law 
risks exposing himself to searching, 
perhaps embarrasing, inquiry. 


Our purpose here, however, is not 
to stress these difficulties as such, but 
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to note the challenges involved in 
them. That the social scientist has not 
yet fully met this challenge is sug- 
gested by Geis in his contribution to 
this journal. That social scientists are 
willing to meet the challenge is, on 
the other hand, indicated by their 
growing interest in the study of the 
law. The challenge is heightened be- 
cause it is difficult to arrive at a uni- 
versally acceptable definition of law. 
Dean Roscoe Pound notes that vari- 
ous jurists consider under the rubric 
law three different phenomena: (1) 
the legal order, ie, “. . . the regime 
of adjusting relations and ordering 
conduct by the systematic application 
of the force of a politically organized 
society;” (2) guides to the determin- 
ation of disputes (an instance of this 
kind of investigation is provided here- 
in by Evan in his analysis of collective 
bargaining agreements); and (3) the 
judicial and administrative processes. 
The problem is further complicated 
because many disciplines study the 
law, using a wide variety of methods, 
not all of which are approved by and 
acceptable to the others. 


Current research on legal problems 
concerns itself not only with the law 
but also with the practitioner. In- 
stances of both of these interests can 
be found in this issue. For example, 
Wood, from work which is part of 
the Survey of the Legal Profession, 
deals primarily with one kind of prac- 
titioner, the criminal lawyer; James’ 
paper, deriving from the Jury Proj- 
ect, discusses juror’s interpretation of 
the law; Gordon focuses on the pro- 
gressive elaboration of legal doctrine 
in a case of potentially wide signifi- 


cance; and Lindesmith’s article is 
oriented to the consequences of in- 
consistencies and contradictions in 
current narcotic addiction laws. 


That law and the lawyer are inter- 
related within the study of the law is 
not always recognized. Most sociolo- 
gists who study the lawyer, his firm 
or his law school regard themselves 
and are generally regarded by others 
as students of the sociology of pro- 
fessions or occupations. The danger 
of such categories is that the legal 
practitioner and the law will be ex- 
amined as if they were insulated from 
each other. The two are not in fact 
independent. Jones, in this journal, 
notes that southern lower court judges 
possess attitudes favorable to segre- 
gation, and that these feelings affect 
their interpretations of the Supreme 
Court's adjudication of the desegrega- 
tion cases. Others have.suggested that 
lawyers circumvent the law by ob- 
taining for their clients favors from 
minor government bureaucrats. If this 
is so, then the law is obviously af- 
fected by the manner in which the 
lawyer practices it and if law is viewed 
as a decision-making process as is im- 
plicit in these instances, this alone 
emphasizes the interrelatedness of the 
law and the lawyer. 


The general area of the sociology of 
law is of particular interest to the 
Editors of SOCIAL PROBLEMS, for its 
study offers an excellent opportunity 
to develop theory while challenging 
our basic institutions. At the same 
time, it provides an area where theory 
may be tested by its application in 
the affairs of men. 

ERWIN O. SMIGEL 
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POWER, BARGAINING, AND LAW: A PRELIMINARY 
ANALYSIS OF LABOR ARBITRATION CASES* 


WILLIAM M. EVAN 
Columbia Unwersity 


One of the major social trends in 
the United States in the past quacter 
of a century is the growth of the in- 
stitution of collective bargaining. The 
violence and turbulence of the con- 
flicts between “labor and capital” of 
the Haymarket days, of the steel strike 
after World War I, and of the “little 
steel” strike of 1937 have been gradu- 
ally superseded by collective bargain- 
ing agreements between “labor and 
inanagement.” These agreements set 
forth a variety of substantive and pro- 
cedural rights and duties of both 
parties. Thus, power relations, though 
not entirely displaced, have been sup- 
plemented with bargaining relations. 


With the replacement of the entre- 
preneur by the corporate manager, 
the ideological principle of “open 
shop” slowly gave way to a reluctant 
acceptance of some form of union 
security which offered greater assur- 
ance of harmonious industrial rela- 
tions (2, pp. 267-274). Contributing 
to this ideological shift was the Na- 
tional Labor Relations Act of 1935 
which guaranteed workers the right to 
collective bargaining. This law pro- 
duced the intended effect of markedly 
accelerating the growth of trade 
unionism. ** 

A key element of the institution of 
collective bargaining, which accord- 
ing to some students is of singular 


*This paper is a product of a general 
study in the sociology of law supported by 
a grant from the Russell Sage Foundation 
The author wishes to express his gratitude 
to this foundation for making this study 
possible. He is also indebted to Harold 
Horwitz for assistance in the collection 
of the data. 


**For an analysis of unanticipated or- 
ganizational consequences of law, see (12). 


although unheralded significance for 
the development of industrial rela- 
tions, is the grievance procedure (5, 
pp. 609-610). This provides for the 
right of both parties to institute com- 
plaints or grievances alleging actions 
in violation of the collective bargain- 
ing agreement. For workers, in par- 
ticular, the right to redress wrongs via 
the grievance machinery has meant 
the establishment of “civil rights” in 
industry which afford workers protec- 
tion against the exercise of arbitrary 
authority on the part of management. 
This has been likened to the applica- 
tion of the constitutional principle of 
due process (17; 10, p. 1). The 
grievance machinery constitutes a 
multi-step procedure for resolving 
conflicts, with the final step being 
arbitration. The decision of the arbi- 
trator, a third party whether an indi- 
vidual or a board selected by both 
parties, is binding. 


Although voluntary labor arbitration 
in the United States dates back to the 
1860's, it was not until the 1930's 
that it became a prominent social 
mechanism for resolving industrial 
disputes (34, pp. 1-16, 43). In 1944, 
73 per cent of all labor-management 
agreements contained an arbitration 
clause in contrast to 83 per cent in 
1949, and about 90 per cent in 1957 
(20, p. 262; 33, p. 114). The recent 
spurt in grievance arbitration may be 
interpreted as evidence of labor un- 
ion’s approximation to management 
in power and bargaining strength. In 
fact, it may be hypothesized that a 
necessary condition for the emergence 
of effective labor arbitration — and 
this may well be true of international 
arbitration as well—is an approxi- 
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mation to equality in the relative 
power and bargaining strength of the 
parties. It is the effect of the relative 
bargaining strength of the parties on 
labor arbitration awards which will 
be preliminarily and illustratively ex- 
plored in this paper. 


ARBITRATION: 
A PRIVATE TRIBUNAL 


The grievance procedure and arbi- 
tration of grievances comprise an 
autonomous system of adjudication 
(27, pp. 1007 ff.). Instead of resort- 
ing to courts to redress wrongs, labor 
and management have established a 
private cribunal presided over by a 
“judge” called an arbitrator whose de- 
cisions are enforceable in a court of 
law. The arbitrator is officially charged 
with the responsibility for settling 
disputes in accordance with the “pri- 
vate law’* developed by the parties. 
This body of private law is contained 
in the collective bargaining agree- 
ment, which, as in the case of any 
law, requires interpretation. In addi- 
tion to the provisions in the collective 
bargaining agreement, arbitrators may 
take into account decisions of similar 
cases involving the same or different 
sets of labor-management parties. 
Thus, there is a tendency toward the 
growth of precedent, though not near- 
ly to the same extent as in common- 
law courts. 


This private tribunal has several 
distinctive features which are note- 
worthy. Unlike litigation in court, the 
parties to arbitration must continue to 
“live with one another” during and 
after the dispute. In a typical law- 
suit each litigant is concerned with a 
past transaction. Each desires to win 
the suit regardless of the basis on 
which the decision is made. But an 
arbitration award that merely desig- 
nates one side as the winner and does 

*For an analysis of the internal law of 


private organizations and its relation to 
the law of the state, see (11). 


not achieve the solution which both 
parties, particularly the loser, find ac- 
ceptable has not settled the issue. 
Arbitration is a process by which the 
parties seek a settlement to a labor 
dispute which will make it possible 
for them to continue their necessarily 
sustained relations with a reasonable 
degree of harmony. 


Another notable feature of arbitra- 
tion is that both parties choose the 
judge in a deliberate and self-con- 
scious manner such as does not occur 
in a “public tribunal.” This means 
that the arbitrator must command the 
respect and trust of both parties. He 
must not only be fair-minded but also 
knowledgeable of the parties’ prob- 
lems and industry. As a consequence, 
the permanent arbitrator, umpire, or 
impartial chairman, as distinct from 
the temporary arbitrator, has become 
increasingly common. 


Since an arbitrator is selected by 
the parties, and the parties have to 
maintain an enduring relationship, it 
is reasonable to expect that the arbi- 
trator would take into account extra- 
arbitral considerations — just as a 
judge on occasion takes account of 
extra-judicial factors— in the process 
of finding the facts in a controversy 
and in interpreting the relevant con- 
tract provisions. At least one student 
of labor arbitration has mentioned in 
passing the possibility that arbitrators 
consider the bargaining strength of 
the parties in the process of reaching 
a decision: 


. . . the degree and direction of pliability 
of a contract, when its application is 
arbitrated, may have their roots in a 
recognized bargaining balance... . All 
that is suggested is that the liberality or 
narrowness with which a contract is in- 
terpreted, even in the face of equivalent 
language, and the diversity in scope ac- 
corded to the arbitration authority are 
frequently explicable in terms of the 
collective bargaining balance (13, p. VI). 
And an industrial sociologist has as- 


serted that 








. . arbitrators frequently seek to settle 
disputes on a basis of a balance of 
power between management and labor. 
Some arbitrators conceive of their func- 
tion as just determining what the bal- 
ance of power is and then getting man- 
agement and labor to recognize and act 
on it (23, p. 329). 

These assertions may be viewed, 
until confirmed by research findings, 
as in the nature of an hypothesis. If 
we compare three logically possible 
sets of parties with respect to bargain- 
ing strength, this hypothesis leads us 
to expect that: (a) when the parties 
are equal in bargaining strength, arbi- 
tration awards tend to be equally di- 
vided between the parties; (b) when 
management is superior in bargaining 
strength, more arbitration awards are 
made in favor of management than of 
labor; and (c) when the union is 
superior in bargaining strength, more 
arbitration awards are made in favor 
of the union than of management. In 
short, this hypothesis asserts that the 
arbitral process departs from the ju- 
dicial model of decision-making on 
the basis of the merits of the case, 
emphasizing instead the relative bar- 
gaining strength of the parties as a 
determinant of the decision process. 


A PROVISIONAL TEST 
OF THE HYPOTHESIS 


The clarity and simplicity of the 
hypothesis belie the difficulties en- 
countered in testing it. These con- 
sist in obtaining a reliable body of data 
on arbitration awards and in selecting 
labor-management parties of equal 
and unequal bargaining strength. This 
paper will therefore present of neces- 
sity only some preliminary and _ in- 
complete findings bearing on the 
hypothesis. 


Data on Arbitration Awards. The 
arbitration award, the dependent vari- 
able in the hypothesis, poses no con- 
ceptual problems. The award is for 
one or the other of the two parties, a 
form of compromise, or a refusal to 
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make an award because the arbitrator 
wishes to defer the decision or does 
not think the grievance falls within 
his jurisdiction. The problem that 
arbitration awards raise is largely an 
cperational one: How to obtain a re- 
liable sample or a population of 
awards for sociological analysis? Sev- 
eral collections of awards have been 
published since 1946.* These are 
highly selective, containing only those 
cases assumed to be of general in- 
terest to the field and which both 
parties have agreed to release for pub- 
lication. The selective bias in these 
collections of cases virtually destroys 
their value for research purposes.** 


A second source of arbitration 
awards is the archive of the American 
Arbitration Association. Since its 
founding in 1926, the American Arbi- 
tration Association has been conduct- 
ing labor arbitration along with other 
types of arbitration. However, only 
recently has an effort been made to 
process its arbitration records for re- 
search purposes. This processing is 
still in progress and the data have not 
yet been released to scholars. A third 
source is the Bureau of Labor Sratis- 
tics which on occasion reports an 
analysis of arbitration awards.* ** 

In view of these obstacles it was 
necessary, for the purpose of this pilot 
study, to select several sets of labor- 
management parties which either 
granted access to their files or pro- 
vided the necessary data. The selec- 
tion of the sets of labor-management 
parties, however, in turn entailed a 
decision regarding the measurement 
of relative bargaining strength. 


Selection of Parties. As the inde- 
pendent variable in our hypothesis, 

*For example (1; 16). 

**For example, Shulman (26) presents 
221 opinions referring to 383 out of a 
total of 2,340 cases for the period 1943- 
1946. 

***See, for example (32; 20). 
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the relative bargaining strength of the 
parties poses conceptual as well as 
operational problems. What criterion 
or criteria shall we use for distin- 
guishing between the bargaining 
strength of an employer and a trade 
union? Our tentative answer was in 
terms of a group property which Mer- 
ton calls “completeness” (18, pp. 314- 
315). This property “refers to the 
ratio of actual members of a group or 
oiganization to its potential members, 
i.e., to those who satisfy the operative 
criteria for membership” (18, p. 
314). This group dimension is clear- 
ly applicable to trade unions: what 
is the degree of unionization in a 
plant, a firm, or an industry? How- 
ever, it is not at all apparent how 
this group property applies to an in- 
dustrial organization. We have taken 
the liberty of interpreting this dimen- 
sion as relating to an industrial or- 
ganization’s “share of the market” (4, 
pp. 233-236). 


The operational problem of finding 
examples of the three possible sets of 
parties was solved, atter consultation 
with labor arbitrators, by selecting the 
Ford Motor Company and the United 
Automobile Workers of America, on 
the one hand, and the Affiliated Dress 
Manufacturers and the International 
Ladies’ Garment Workers’ Union, on 
the other. The former set of parties, 
it was presumed, represents an ap- 
proximation to equality in bargaining 
relations, and the latter an inequality 
in bargaining relations, with the 
union being superior. A suitable ex- 
ample of the third logical type, one in 
which management is superior, was 
not found because of the dearth of 
arbitration cases. The arbitration rec- 
cords of General Electric and various 
electrical unions (IBEW, IUE, and 
UE) and those of Dan River Mills 
and Textile Workers Union of Ameri- 
ca proved unusable because of the 
small number of arbitration cases. A 


possible inference from the fact that 
we did not succeed in locating an ex- 
ample of a relationship in which man- 
agement is superior in bargaining 
strength, and one which involves a 
sufficient number of arbitration cases 
for statistical analysis, is that under 
this condition arbitration is very 
poorly developed. Often the collec- 
tive agreement in such cases imposes 
restrictions on the use of the arbitra- 
tion machinery, such as by confining 
ii to workers who have been em- 
ployed for at least one year. 


With respect to the bargaining po- 
sition of the first of the two sets of 
parties selected, the Ford Motor Com- 
pany —one of the “big three” auto- 
mobile manufacturers — controls 28.7 
per cent of the market for cars and 
trucks in the United States (19, p. 
2883). For an oligopolistic industry 
this is indeed a high degree of “com- 
pleteness” and represents a high de- 
gree of bargaining strength. Adding 
materially to the bargaining strength 
of Ford Motor Company is the virtual 
alliance of the “big three” manufac- 
turers as regards collective bargain- 
ing negotiations. On the other hand, 
the UAW, a union with approxi- 
mately a million members and with 
union-shop agreements, includes in 
its membership — according to an 
informant —97 to 99 per cent of all 
hourly workers employed at the Ford 
Motor Company. Thus its degree of 
“completeness” is likewise very high. 
It may be argued that this hardly en- 
titles us to equate the parties in bar- 
gaining strength; perhaps all we can 
say is that there is an approximation 
to equality in the bargaining strength 
of the parties. 


The first contract between the Ford 
Motor Company and the UAW was 
signed in 1941 after several years of a 
violent power struggle. In 1943, the 
Office of the Umpire was established, 
the first umpire appointed being the 








8 


late Dean of Yale Law School, Harry 
Shulman, who served until 1955. 


In our second set of parties, the 
women’s garment industry presents an 
entirely different labor-management 
situation from that of the automobile 
industry. Instead of an oligopoly, this 
industry is highly competitive. In 
tact, the discontinuance rate is said to 
be 20 per cent per year (22). The 
share of the market of any one of the 
5,006 dress manvfacturers (31, p. 
23c-3, Table 1) —and we limit our- 
selves to this branch of the industry 
—in the country is so small and pre- 
carious and their position vis-a-vis the 
ILGWU with 450,000 members is so 
weak, that they have organized them- 
selves into employer associations. Of 
the five associations which comprise 
the New York City “dress market,” 
one, the Affiliated Dress Manufac- 
turers, has a membership of 240 em- 
ployers. In the absence of any sta- 
tistics on this association’s share of 
the market, we may estimate on the 
basis of its proportion of the total 
number of dress manufacturers in the 
industry that it is roughly 5 per cent. 
On the other hand, the ILGWU, 
which has union-shop agreements, in- 
cludes in its membership about 90 per 
cent of the potential employees. Even 
if we consider that this manufacturers’ 
association derives latent bargaining 
strength from the other four associa- 
tions, which jointly control approxi- 
mately 68 per cent of the dress mar- 
ket in the country, we may, neverthe- 
less, conclude that the ILGWU has a 
higher measure of “completeness” and 
hence a stronger bargaining position 
than the Affiliated Dress Manufac- 
turers. 


The first contract between the Af- 
filiated Dress Manufacturers and the 
ILGWU was signed in 1929, five 
years after the Office of the Impartial 
Chairman for the New York City 
dress industry was established. Since 
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1936 the incumbent of the office of 
the umpire has been Harry Uviller.* 


Selection of Discharge Cases. 
Grievances referred to arbitration in- 
clude problems involving job classi- 
fication, assignment of work, suspen- 
sion, promotion, transfer, merit in- 
crease, payment for vacations, sick 
leave, insubordination, etc. Some of 
these may be viewed as trivial or criti- 
cal by one or the other of the parties. 
While it is possible that our hypothe- 
sis may apply to some classes of 
grievances and not to others, it seemed 
that discharge cases, because they are 
the most serious of grievances, at least 
from the employees’ point of view, 
were a strategic type on which to test 
this hypothesis. We would expect 
that the factor of relative bargaining 
strength would least affect a griev- 
ance where a person’s job is at stake, 
for discharge is the most severe sanc- 
tion that management can invoke in 
disciplining its employees. In fact, a 
student of arbitration refers to it as 
the functional equivalent in industry 
of “capital punishment” (28, p. 29; 
13, p. 15). Rather than sustain dis- 
charges, arbitrators, even when they 
find the employee guilty of the al- 
leged misconduct, tend to reduce the 
penalty to suspension or loss of pay. 
Consequently, they have been criti- 
cized by management for substituting 
their own judgment for that of man- 
agement and for exceeding their au- 
thority (14, pp. 209-213). 


The limitations on management 
rights to discharge range from none at 
all— which is, of course, the rule in 
the absence of a bargaining relation 
— through the requirement for “prop- 
er” or “just” cause for discharge to a 
statement of specific conditions under 
which management has the right to 
discharge. The Ford-UAW agreement 
contains the customary “just” cause 


*The data on ILGWU were obtained 
from an official of this union. 
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provision: “The company retains the 
sole right to discipline and discharge 
employees for cause, provided that in 
the exercise of this right it will not 
act wrongfully or unjustly or in viola- 
tion of the terms of this agreement” 
(6, p. 17). Im the agreement between 
the Affiliated Dress Manufacturers- 
ILGWU, the discharge clause reads: 
“The employer may discharge its 
workers for the following causes: in- 
competency, misconduct, insubordin- 
ation in the performance of his work, 
breach of reasonable rules to be joint- 
ly established, soldiering on the job” 
(7, p. 46). Ordinarily, it may be as- 
sumed that limiting discharge by stat- 
ing explicitly the causes is a greater 
restriction On management preroga- 
tives than simply requiring “cause” or 
“just cause” for discharge. But the 
rules and procedures in a particular 
industry governing the interpretation 
of “just cause” may in fact limit man- 
agement’s scope of action just as much 


these cases differs for the two sets of 
parties. For the Affiliated Dress Man- 
ufacturers-ILGWU it extends from 
1936 to 1957; for Ford-UAW it runs 
from 1946 to 1958. This difference 
in the years covered, however, does 
not affect the findings, for the results 
are the same when the ten-year period 
from 1936-45 is eliminated in the 
case of the Affiliated Dress Manufac- 
turers-ILGWU. 


As shown in Table 1, 76 per cent 
of the awards were made in favor of 
the union in the Affiliated Dress Man- 
ufacturers-ILGWU cases as compared 
with 38 per cent in favor of the union 
in the Ford-UAW cases. Thus the re- 
sults are only partially consistent with 
the hypothesis. The ILGWU, which 
was characterized as having a higher 
degree of bargaining strength, does 
have a much higher proportion of the 
arbitration awards in its favor. But in 
the case of Ford-UAW, we find a 62- 
38 distribution in favor of manage- 


TABLE 1 
ARBITRATION AWARDS IN DISCHARGE CASES 


IN Two SETS OF LABOR-MANAGEMENT RELATIONS 








Per Cent of Awards in Faver of 





Manage- Total 
Union ment Neither Cases 

Affiliated Dress Manufacturers-ILGWU (1936-57) 76 22 2 g2 
Ford Motor Co.-UAW (1946-58) 38 62 -- 1,026 





—if not more so—as a written set 
of requirements for discharge.* 


The Findings. The data on dis- 
charge cases for the two sets of parties 
were obtained, respectively, from the 
Office of the Impartial Chairman of 
the Dress Makers’ Joint Council- 
ILGWU and the Office of the Umpire 
of the Ford Motor Company-UAW. 
The data comprise a population 
rather than a sample of discharge 
cases. The time period covered in 


*It is, nevertheless, regrettable that two 
sets of labor-management parties were not 
found which have identical discharge 
clauses in their contracts. 


ment instead of a closer approxima- 
tion to the expected 50-50 distribu- 
tion. Does it follow from these find- 
ings that part of the hypothesis is 
untrue? 

A Preliminary Analysis. Obviously, 
if we are to avoid converting our 
hypothesis into a tautology, we cannot 
draw any inferences from the distri- 
bution of arbitration awards about the 
relative bargaining strength of the 
parties. The departure from an equal 
distribution in the Ford-UAW cases 
suggests that factors other than rela- 
tive bargaining strength may be op- 
erative. Additional support for this 
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conclusion is provided by a study of 
arbitration cases conducted by the 
Bureau of Labor Statistics involving a 
set of parties, which, in terms of our 
measure of “completeness,” we may 
rate as roughly equal in bargaining 
strength, viz., Bethlehem Steel Com- 
pany and United Steelworkers’ Union 
(32). For the ten-year period of 
1942-1952, 89 discipline cases are re- 
ported (32, p. 4). Of these cases, a 
special tabulation by the Bureau of 
Labor Statistics shows that only 17 
involved the discharge penalty; of 
these cases, in turn, 76 per cent were 
decided in favor of management, 18 
per cent in favor of labor, and 6 per 
cent for neither party.* This pattern 
of awards, involving an admittedly 
smal] number of cases, shows an even 
more marked departure from the ex- 
pected 50-50 split, and, as in the Ford- 
UAW situation, also points to the op- 
eration of factors other than relative 
bargaining strength. 


Among these factors, three will be 
mentioned which may account for the 
slightly deviant distribution of the 
Ford-UAW cases. The first is the pos- 
sible differential in expertise of the 
representatives of the parties partici- 
pating in arbitration proceedings. 
Particularly in oligopolistic industries, 
such as automobiles, management may 
in some instances employ superior 
staff specialists, if only because they 
can afford to pay better salaries than 
the unions in such industries.** Man- 
agement representatives may, there- 
fore, prove more effective in marshal- 
ling the necessary evidence in arbitra- 
tion proceedings. On the other hand, 
im competitive industries, such as the 
women’s garment industry, the union 


*Personal communication from the Bu- 
reau of Labor Statistics, April 20, 1959. 


**For an analysis of the role of the staff 
specialist in industrial organizations and in 
unions, see (21, Pp. 304-305, 310-311, 333- 
335)- 


may be in a position to employ more 
competent staff specialists. It is, of 
course, only a conjecture that this 
factor applies to the Ford-UAW rela- 
tionship and that it has affected the 
pattern of distribution of arbitration 
awards. 


A second factor, which may be more 
important than the first, is that a union 
which is especially responsive to its 
membership, such as the UAW, may 
press a grievance to arbitration not 
because it is convinced of the merits 
of the case but as a means of assuaging 
the injured feelings of the worker. 
Hence, it is possible that many of the 
UAW discharge cases were so weak 
that the chances of an award in favor 
of the union were consequently re- 


duced. 


A third factor is that the arbi- 
trator’s role and role performance may 
differ in respect to the degree to which 
they are guided by a “legalistic” ap- 
proach. In general, a permanent arbi- 
trator whose title is an “umpire” has 
more restricted powers than an arbi- 
trator known as an “impartial chair- 
man.” 

The titles are associated with quite 
different concepts of arbitration. Um- 
pireships- tend to be narrower in out- 
look than impartial chairmanships. That 
is, the latter more frequently permit a 
wider scope of authority for the arbi- 
trator, a lesser emphasis on the language 
of the contract, and more frequent re- 
sort to mediated settlements (3, p. 304). 

That the role of the umpire in the 
Ford-UAW relationship is clearly cir- 
cumscribed is evident from the pro- 
visions in the collective bargaining 
agreement (6, pp. 44-45). This pre- 
sumably constrains the umpire to re- 
sort tO a marrow construction of the 
contract. 


Related to the third factor is the 
occupational background of the arbi- 
trators in our two sets of labor-man- 
agement relations. Although both 
Harry Shulman of the Ford-UAW 
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and Harry Uviller of the Dress Manu- 
facturers-ILGWU are lawyers by 
training, the fact that the former was 
the Dean of Yale Law School and the 
latter a one-time executive of a trade 
association might have made a “legal- 
istic” approach to arbitration more 
congenial to the former than to the 
latter. An illustration of the possible 
difference in their approach is the 
manner in which they respectively 
handled a discharge case involving an 
alleged theft. Uviller of Dress Manu- 
tacturers-ILGWU reinstated the work- 
er on the grounds that in his judg- 
ment the facts did not prove that the 
worker intended to misappropriate the 
employer's property (15). Thus the 
decision was based on an appraisal of 
the facts of the case and did not in- 
volve an explicit interpretation of any 
clause in the collective agreement. 
On the other hand, Shulman of Ford- 
UAW, after a discussion of the 
criminal-law distinction between pet- 
ty and grand larceny, admits that the 
penalty of discharge appears to be too 
severe in the five cases in question, 
but then claims that under the terms 
of the contract he is powerless to 
modify the penalty. He, therefore, 
sustains the discharge in three of the 
cases, apparently mediates one of the 
cases, and reinstates one of the ag- 
grieved on the ground that he is not 
guilty of the alleged wrongdoing 
(30). If, as is generally true of labor 
arbitration (33, p. 109), the UAW 
initiates more grievances than does 
the Ford Motor Company, Shulman’s 
tendency toward a “legalistic” ap- 
proach may redound to the advantage 
of management and thereby contribute 
to the slight deviation from a 50-50 
distribution in the arbitration awards. 
The Ford-UAW relationship seems to 
be more akin to a “legalistic” rather 
than to a “bargaining” relationship, 
whereas the reverse is true for the 
Affiliated Dress Manufacturers- 
ILGWU. 


An arbitrator's “legalistic” approach 
may, in turn, reflect a “legalistic” rela- 
tion between labor and management 
which may develop out of a bargain- 
ing relation between two parties 
capable of wielding considerable eco- 
nomic and political power, as is true 
in heavy industry such as automo- 
biles. “Legalism” betokens a commit- 
ment by the parties to both institu- 
tional norms and institutional means. 
Under conditions which remain to be 
specified, a “legalistic” relation be- 
tween labor and management may be 
conducive to the growth of a “legal” 
relation, which we shall interpret to 
mean a high degree of consensus, be- 


tween the parties, on goals, norms and 
means.* 


The analytic distinctions between 
“legalistic” and “legal” relations, on 
the one hand, and “power” and “bar- 
gaining” relations, on the other, bear 
further consideration in relation to the 
arbitration process. As was indicated 
above, when a power relationship ob- 
tains between a union and a company 
—or, for that matter, between any 
two ofrganizations—there is a low 
degree of consensus with regard to 
goals, norms and means. In such a 
situation, it is not uncommon for the 
parties to use illegitimate authority, 
such as force or fraud, to protect or 
promote their iterests. 


As a bargaining relation develops, 
consensus on goals remains low; simi- 
larly, consensus on norms may be 
fairly low, which is why the grievance 
machinery is often overburdened. 
However, consensus on means may be 
fairly high; e.g., work stoppages are 
curtailed and grievances are processed. 


*For an analysis of deviant behavior in 
which the concepts “goals,” “norms” and 
“means” are used in much the same man- 
ner as in this section, see (9, pp. 148-149). 
See also some related observations on a 
study in progress, bearing on the “move- 
ment from power to justice” in (24, pp. 
122-123). 
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TABLE 2 


"TYPE OF LABOR-MANAGEMENT RELATIONS* BY PATTERN OF 
ARBITRATION AWARDS AND INCIDENCE OF ARBITRATED GRIEVANCES 











Type of Labor Consensus** Incidence of 
Management on Pattern of Arbitrated 
Relations Goals Norms Means Arbitration Awards Grievances 
Power — — — No arbitration process Zero 
Bargaining -- — + Dependent on relative bar- 
gaining strength High 
Legalistic — + + Slightly dependent on rela- 
tive bargaining strength High 
Legal + + + Independent of relative 
bargaining strength Low 





*Only four logically possible types of labor-management relations are discussed in 
this paper. It is not thereby implied that the remaining four logical types are all null 
classes; in fact types (—+—) and (+-+—) may be empirically significant and related 


to the four types analyzed. 


**High degree of consensus is designated by (+) and low degree by (—). 


Each party in bargaining about the 
terms of employment agrees to sacri- 
fice a favored object or course of 
action. 


A variant of a bargaining relation 
and possibly a sequel to a mature bar- 
gaining relation is what we called a 
“legalistic” relation. This inter-or- 
Banizational state is characterized by 
a high degree of consensus on both 
norms and means. In fact, “legalism” 
involves a heightened awareness of 
existing rights of the parties as em- 
bodied in the growing corpus of norms 
comprising the collective bargaining 
agreement. Increased sensitivity to 
the provisions of the contract in turn 
may inhibit actions in violation of 
the “private law.” Sabotage and slow- 
downs become as difficult for workers 
to undertake in concert and with the 
consent of the union as lockouts are 
for management. As the degree of 
consensus on goals, between labor and 
management, increases, a “legalistic” 
relation is transformed into what we 
have termed a “legal” relation, ie., 
one in which both parties share in 
considerable measure a commitment 
to common goals, norms and means. 
The relationship between each of the 
four modes of labor-management. re- 
lations to the pattern of arbitration 


awards and to the incidence of arbi- 
trated grievances is presented in 
Table 2. 


In the transformation of a labor- 
management relationship from one in 
which “bargaining” or “legalism” pre- 
dominates to one in which “law” pre- 
dominates, a permanent arbitrator 
may play a significant role. If he 
maintains and articulates his commit- 
ment to a set of potentially common 
goals, norms, and means, he may help 
socialize the parties into these prin- 
ciples of actions.* If he should suc- 
ceed in this effort, the pattern of arbi- 
tration awards, as is hypothesized in 
Table 2, would decreasingly bear any 
relationship to the relative bargaining 
strength of the parties. Moreover, and 
virtually by definition, the higher the 
degree of consensus between the par- 
ties on goals, norms and means, the 
lower the incidence of grievances of 
various kinds, including grievances 
referred to arbitration.** Thus in a 


*See, for a discussion of the “education- 
al functions” of the permanent arbitrator, 
(25, p. 251). 


**It is possible that this is not a linear 
but a curvilinear relationship. In other 
words, the incidence of arbitration cases is 
high in a “legalistic” relation, somewhat 
lower in a bargaining relation, and still 
lower in a “legal” relation (see Table 2). 
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labor-management relationship which 
is predominantly “legal” in character, 
it is hypothesized that there would be 
a lower incidence of arbitrated griev- 
ances than in a “legalistic” or a bar- 
gaining relation (see Table 2). 


A case in point is the development 
of a “legal” relationship between 
Hickey-Freeman Company and Amal- 
gamated Clothing Workers of Ameri- 
ca (29), a set of parties which in re- 
gards to relative bargaining strength 
is not unlike Affiliated Dress Manu- 
facturers-ILGWU. With the signing 
of the first contract in 1919, an arbi- 
tration system was established provid- 
ing for an office of an impartial chair- 
man to which an economist, William 
Leiserson, was appointed. Leiserson 
not only made arbitration awards 
which were deemed “fair and equit- 
able,” but also took pains to explain 
his decisions, “thereby creating a code 
of industrial ethics which could give 
guidance to both union and manage- 
ment representatives’ (29, p. 12). 
After writing an opinion on an arbi- 
tration case, he would offer to appear 
at management conferences and union 
meetings in order “to hammer out, on 
the anvil of free discussion, general 
acceptance of the principles which he 
helped to form” (29, p. 16). In 1922, 
Leiserson’s decisions were distilled into 
a series of rules on major labor-man- 
agement problems. As these norms 
became generally known and accepted, 
the number of grievances referred to 
arbitration began to diminish. From 
1930 to 1948, when the report on this 
labor-management relationship was 
written, not a single grievance was re- 
ferred to arbitration (29, p. 17). In 
socializing the parties into the goals, 
norms and means implicit or explicit 
in his arbitration opinions. Leiserson 
helped them to develop a “legal” rela- 
tion and hence a capacity to resolve 
their conflicts without the interven- 
tion of a third party. And in per- 


forming his role as an arbitrator with 
expertise, he thereby worked himself 
out of a job, which is allegedly “the 
goal of all competent and successful 
arbitrators” (8, p. 3-3; 3, p. 312). 


SUMMARY AND CONCLUSION 


A preliminary and illustrative 
analysis of labor arbitration cases in- 
volving the discharge penalty was 
conducted for two sets of parties. The 
hypothesis that relative bargaining 
strength is a determinant of the arbi- 
tral decision process was clearly con- 
firmed for the Affiliated Dress Manu- 
facturers-ILGWU, but only partially 
confirmed in the case of Ford-UAW. 
In an effort to account for the slight 
deviation from the expected distri- 
bution of arbitration awards, a dis- 
tinction was drawn between “legalis- 
tic’ and “legal” types of labor-man- 
agement relations and these types 
were compared with “power” and 
“bargaining” relations. The differ- 
ences among these types of relations 
are manifested in their profiles on 
three dimensions: goals, norms and 
means. 

The utility of these concepts for an 
analysis of labor arbitration — and 
possibly other inter-organizational 
phenomena as well— awaits further 
research. Additional sociological in- 
quiry into the problem preliminarily 
explored in this paper would have to 
overcome the deficiencies which the 
writer encountered in the collection of 
data. In particular, a large sample is 
necessary — instead of the N of 2— 
of labor-management parties equal 
and unequal in relative bargaining 
strength, controlled for such variables 
as type of arbitration clause, type of 
discharge clause, type of arbitrator 
(permanent vs. ad hoc; umpire vs. 
impartial chairman), etc. Further- 
more, a multi-dimensional measure of 
bargaining strength, more refined than 
our single dimension of “complete- 
ness,” may prove more discriminat- 
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ing. For example, an index based on 
the three group properties of com- 
pleteness, size, and stability of mem- 
bership may turn out to have more 
predictive power than our unidimen- 
sional index. 


The analytic distinctions among the 
four types of labor-management rela- 
tions point to problems of a broader 
scope than those which evoked them. 
For example, are the sequences of 
types of labor-management relations 
patterned? Is there a secular trend 
toward the transformation of labor- 
management relations from those in 
which power predominates to those 
in which “law” predominates? Or is 
there a cyclical process at work, pos- 
sibly related, for example, to business 
cycles, or changes in internal organiz- 
ational structure? Since conflicts over 
some values —e.g., allocation of prof- 
its to wages, dividends, investment, 
etc. —are probably endemic in labor- 
management, these may erupt and 
generate a movement from “legal” re- 
lations to “legalistic,” bargaining, or 
evel to “power” relations. What 
types of changes in labor-management 
relations in fact occur over time and 
what the conditions for changes of 
different types are, constitute signifi- 
cant theoretical problems in inter- 
organizational relations which also 
have considerable practical import. 
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THE GIRARD COLLEGE CASE: 
RESOLUTION AND SOCIAL SIGNIFICANCE* 


MILTON M. GORDON 
Wellesley College 


THE CASE** 


The Girard College case, which has 
attracted national attention because of 
its implications for the areas of law, 
social science, and race relations in 
the United States, concerns an insti- 
tution in the City of Philadelphia 
which provides maintenance and edu- 


*I am grateful to Merton L. Reichler of 
the Department of Political Science, Wel- 
lesley College, for a careful reading of this 
paper and a number of valuable sugges- 
tions. 

**My connection with the Girard Col- 
lege case began in 1954 when I was invited 
to become a social science consultant on 
the case to the City Solicitor’s Office in 
Philadelphia. My assignment, in collabor- 
ation with Dr. Ira DeA. Reid, Professor of 
Sociology, Haverford College, was to draw 


cation through secondary school for 
“poor male white orphans” under the 
terms of the will of Stephen Girard, 
French-born Philadelphia merchant 
and banker, who died in 1831. The 
school began operation in 1848 and 





up a memorandum dealing with the 
changes in knowledge and climate of opin- 
ion about race and race relations since 
Stephen Girard’s time which were perti- 
nent to the request fer legal relief from the 
racial restriction on admission to the Col- 
lege, and also to present and assess the so- 
cial science evidence dealing with the ef- 
fects of segregated education on children 
and the community. I did not testify as a 
witness in the case. At a later time, I 
published an article describing certain legal 
and social issues in the case (9); the case 
was at that time in only the first stages of 
the extensive litigation described herein. 
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the value of the estate and school 
property is now more than 98 million 
dollars. In accordance with Girard’s 
specifications, the estate and school 
have been administered by the City 
of Philadelphia, since 1869 through a 
“Board of Directors of City Trusts” 
(created by an act of the state legis- 
lature), twelve of whose members are 
private citizens who serve without 
pay, the remaining two members be- 
ing the Mayor of Philadelphia and 
the President of the City Council, 
serving ex officio. Thus for over a 
century, the city of Philadelphia, 
through a variety of special boards, 
administered a trust which is used to 
operate a boarding school and home 
for male orphans (numbering current- 
ly about 1100) excluding those who 
are not members of the white race. 
Against the background of changing 
social conditions and conceptions in 
the area of race relations occurring in 
the second quarter of the 20th cen- 
tury, a legal challenge to the racially 
restrictive admissions policy materi- 
alized in 1954. 


This challenge came from two 
sources: (a) a private suit instigated 
on behalf of several Negro applicants 
for admission to Girard College, and 
(b) a parallel suit brought on behalf 
of the City of Philadelphia acting 
through the Mayor and the Commis- 
sion on Human Relations and repre- 
sented by the city’s legal representa- 
tive, the City Solicitor, petitioning the 
appropriate Court to compel the 
Board of Directors of City Trusts to 
change its admission policy to admit 
non-whites to the College.* The 
curious situation whereby two 
branches of the city government were 
thus joined in legal contest with each 
other came about as a result of the 
fact that the Board of Directors of 


*The Commonwealth of Pennsylvania, 
as a contingent legatee, also joined in the 
litigation on the side of the City of Phila- 
delphia and the Negro applicants. 


SOCIAL PROBLEMS 





City Trusts (excluding the ex officio 
members) claimed for itself a quasi- 
private nature exempt from munici- 
pal direction. Questions raised in the 
litigation concerned such issues as the 
“equal protection of the laws” clause 
of the 14th Amendment to the federal 
Constitution, the nature and relevance 
of “public policy” with regard to ra- 
cial relations, the role of changing 
social conditions in justifying modi- 
fication of the terms of a charitable 
trust through the equity jurisprudence 
doctrine of cy pres, the nature of 
“state action,” the question of whether, 
in fact, the Board of Directors of City 
Trusts exercised functions which made 
it subject to the constitutional restric- 
tions on governmental action, the ef- 
fect of educational segregation on 
white children, and the relevance of 
testimony obtained from the social 
sciences. 


Litigation began in the Orphans’ 
Court of Philadelphia County which 
unanimously found for the Board of 
Directors of City Trusts thus, in ef- 
fect, maintaining the racial restriction 
on admission to Girard College (6). 
The case was then appealed to the 
Supreme Court of Pennsylvania which 
upheld the Orphans’ Court in a 5-1 
decision (7). On appeal, the United 
States Supreme Court then reversed 
the ruling of the Pennsylvania Su- 
preme Court in a unanimous per 
curiam decision on the ground that 
the Board of Directors of City Trusts 
was, in fact, a state agency and thus 
subject to the limitations of the 14th 
Amendment (14). (A petition by 
the Board of Directors of City Trusts 
for a rehearing was subsequently de- 
nied.) Significantly, however, for the 
outcome of the case, the United States 
Supreme Court in its decision did not 
order that the Negro boys be admitted 
to the College, but remanded the case 
to the Pennsylvania Supreme Court 
for, in its words, “further proceedings 
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not inconsistent with this opinion.” 
The Pennsylvania Supreme Court, in 
turn, remanded the case to the Phila- 
delphia Orphans’ Court. This court 
was now faced with two alternative 
possibilities. It could order the Board 
of Directors of City Trusts to open the 
doors of Girard College to non-whites 
under continued city administration of 
the school (this was interpreted by 
many observers at the time as being 
the import of the United States Su- 
preme Court decision), or it could re- 
move the Board of Directors of City 
Trusts as trustee and substitute a pri- 
vate trustee, and maintain the racially 
restrictive admissions clause. It chose 
the latter course, announcing its in- 
tention of appointing a trustee to 
serve in a private capacity (8). This 
move was, in turn, appealed by the 
City of Philadelphia and the private 
litigants (the Negro applicants for 
admission) to the Pennsylvania Su- 
preme Court, which sustained the 
transfer of trusteeship, and this deci- 
sion was once again appealed to the 
United States Supreme Court. On 
June 30, 1958, the highest court 
unanimously upheld the decision of 
the lower courts and thus sustained 
the removal of the Girard Estate and 
the administration of the College to 
the care of a private trustee with its 
racially restrictive admissions policy 
intact (15). A petition to the United 
States Supreme Court for a rehearing 
was filed by the attorney for the pri- 
vate litigants, but was denied by the 
Court on October 13, 1958. The case 
is now legally closed and, in the fu- 
ture, Girard College will be operated 
under a private board of trustees and 
continue to exclude Negroes from ad- 
mission to its benefits.* 


*Philadelphia’s population of over two 
million is about 21 per cent Negro, and, 
ironically, Girard College is located in the 
heart of what is now a _ lower-income 
Negro area. 


THE SIGNIFICANCE OF THE CASE 


The case’s general significance lies 
in the convergence upon it of three 
areas or sectors of American life and 
thought: law, social science, and race 
relations. It provides, then, an unusual 
opportunity to study the interrelations 
of these three areas, as well as the 
specific substantive implications of 
the case’s disposition for each of the 
three areas separately. Directly in- 
volved are the interpretation of the 
laws pertaining to charitable trusts, 
the legality of bequests containing a 
racial restriction made to educational 
institutions, the effect of changing so- 
cial conditions on the goals of chari- 
table bequests left in perpetuity, the 
nature of the distinction between pri- 
vate and public education and thus 
the application of the restrictive 
clauses of the 14th Amendment, the 
effect of changing social conditions 
on the legal doctrine of “public poli- 
cy,” and the role of the social scientist 
as “expert witness” in a court of law. 
These can best be specified in a series 
of questions, for all of which the argu- 
ments and decisions in the Girard case 
are pointedly related. 


1. What implications does the 
case and its disposition have for the 
law of charitable trusts with regard to 
bequests left with a racial restriction 
as to the beneficiaries? 


2. To what extent should chang- 
ing social conditions allow a court, 
using the equity jurisprudence doctrine 
of cy pres, to modify the interpreta- 
tion of a deceased donor's charitable 
trust bequest so that goals more har- 
monious with contemporary social 
conditions and values may be effected? 


3. What degree of involvement by 
governmental agencies in on-going 
social processes in the community is 
sufficient to be adjudged “state ac- 
tion” and thus to come under the 
application of the “equal protection 
of the laws” restriction of the 14th 
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Amendment to the federal Constitu- 
tion, with particular reference to dis- 
crimination based on racial classifica- 
tion? 

4. To what degree is racial dis- 
crimination contrary to “public poli- 
cy” of the federal government, states, 
and municipalities, and thus subject 
to legal ban when any measure of 
governmental action (as, for instance, 
legal enforcement of private con- 
tracts) is summoned for enforce- 
ment? 


5. In an era when sociological and 
social psychological evidence is begin- 
ning to be used in courts of law (a 
notable example being the School 
Segregation Cases (1) in which, in 
1954, the United States Supreme 
Court declared racial segregation in 
public education to be unconstitution- 
al), what are the merits and demerits 
of such evidence in legal adjudica- 
tion; what degree of caution is re- 
quired of social scientists in present- 
ing and interpreting such evidence in 
courts of law; and, conversely, what 
degree of scientific sophistication is 
required of members of the legal pro- 
fession in evaluating such evidence? 


Full and detailed answers to these 
questions, each of which has numer- 
ous ramifications and complexities, 
must await monographic treatment of 
the case;* however, some suggestions 
as to the answers may be derived from 
the briefer treatment allowed in these 
pages wherein we will, somewhat ar- 
bitrarily, group the issues under the 
broader rubrics of legal issues, socio- 
legal issues, and social science issues. 


LEGAL ISSUES 
Central to this portion of the dis- 
cussion is the 14th Amendment to the 
Constitution of the United States with 


*I will be carrying out a full-scale study 
of the Girard College case in 1960-61 on a 
fellowship awarded by the John Simon 
Guggenheim Memorial Foundation. 





its famous clause which forbids a state 
to deny to any person within its juris- 
diction “the equal protection of the 
laws.” It was this clause which was 
used by the United States Supreme 
Court to strike down racial segrega- 
tion in public education in 1954, re- 
versing the “separate but equal” doc- 
trine enunciated in the Plessy v. Fer- 
guson decision of 1896. The argument 
of the City of Philadelphia and the 
Negro applicants was that the Board 
of Directors of City Trusts is an agen- 
cy of the City. Since cities are legally 
creations of the state and are uniform- 
ly recognized as exercising state pow- 
ers, the Board of Directors of City 
Trusts must therefore be considered 
as using the power and authority of 
the state to deny Negro male orphans 
access to those benefits made available 
to whites. Thus the 14th Amend- 
ment was being violated. 


The Board of Directors of City 
Trusts, sustained by the Orphans’ 
Court and the Pennsylvania Supreme 
Court, countered this argument by 
asserting that the Board was acting 
only in a fiduciary capacity — that is, 
as a trustee, and that fiduciary action 
of a governmental body can be dis- 
tinguished from its normal public or 
governmental activity, as when it ex- 
ercises ordinary governmental func- 
tions, and its proprietary capacity, as 
when it operates a public utility. F7- 
duciary action, according to this argu- 
ment, is not state action and there- 
fore not subject to the restrictions of 
the 14th Amendment. The Philadel- 
phia Home Rule Charter adopted in 
1951, it was pointed out, had specific- 
ally exempted the Board of Directors 
of City Trusts from its provisions, 
thus indicating its special nature. The 
Board, in this interpretation, is an 
agency which is engaging in the sol- 
emn task of carrying out the wishes 
of a private testator. It is not using 
public funds and is not carrying out 
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state action. This argument must be 
seen, further, against the background 
of the thus far undisputed right of a 
testator to create a charitable trust for 
whatever purpose he wishes so long 
as it does not violate the law or pub- 
lic policy. 

This last point deserves emphasis. 
Much was made in the course of the 
litigation, by the Board, the Orphans’ 
Court, and the Majority Opinion of 
the Pennsylvania Supreme Court, of 
the unfettered right to bequeath one’s 
property as one chooses. “Subject, of 
course, to compliance with all appli- 
cable laws,” Chief Justice Stern, of the 
Pennsylvania Supreme Court, stated 
in his Opinion, “it is one of our most 
fundamental legal principles that an 
individual has the right to dispose of 
his own property by gift or will as he 
sees fit; indeed this right is so much 
protected that a testator’s directions 
may be enforced even though con- 
trary to the general view of society 
... and however arbitrary, unwise, in- 
tolerant, discriminatory, or ignoble his 
exercise of that right may be. He is 
entitled to his idiosyncracies and even 
to his prejudices” (7). 


Much discussion was occasioned in 
the Philadelphia press throughout the 
period of litigation, centering on the 
right to will one’s property without 
restriction and according to prefer- 
ence and in some quarters the City’s 
attempt to open Girard College to 
Negroes was viewed as an attack on 
the “sanctity of wills” and the right 
to leave one’s property as desired. 
The law does recognize a distinction 
between an ordinary bequest made to 
individuals and that made for charit- 
able purposes in perpetuity, but even 
the latter type is given wide latitude, 
and, in point of fact, there are many 
charitable trusts whose benefits are 
restricted to particular racial or re- 
ligious groups. The Supreme Court's 
decision in the Girard College case 


contains nothing which threatens the 
legality of such racially or religiously 
restricted charitable trusts, provided 
that they are administered by a pri- 
vate, rather than a public, trustee. 


In sum, in the Girard College case, 
the United States Supreme Court, in 
its first decision, may be interpreted 
to have enunciated the principle that 
a racially restrictive charitable trust 
may not be administered by an agency 
of the state. This ban includes mu- 
nicipalities and municipal agencies, 
since these are creations of the state. 
In the specific instance, the Board of 
Directors of City Trusts was declared 
to be “an agency of the State of Penn- 
sylvania,” and thus its refusal to ad- 
mit Negroes was a violation of the 
14th Amendment. (The Court’s de- 
cision specifically refers to Brown v. 
Board of Education.) The attempt to 
have “fiduciary” action by a state 
agency exempted from the restrictions 
of the 14th Amendment was thus 
struck down. 


By its second decision, in which it 
refused to negate the action of the 
Orphans’ Court in transferring the 
Girard Estate to a private trustee, the 
supreme court of the land, inter alia, 
reafirmed by implication the tradi- 
tional right of a testator to set up a 
charitable trust with racial restrictions, 
so long as the trust is administered by 
a private trustee. The 14th Amend- 
ment, it will be remembered, does not 
ban private acts of racial discrimina- 
tion. 


SOCIO-LEGAL ISSUES 
The City of Philadelphia and the 


private litigants were well aware of 
the fact that their legal effort must 
attempt to validate two propositions, 
rather than just one: first, that city 
administration of the Girard Estate 
with the racial ban intact was un- 
constitutional — this, we mote, was 
accomplished—and secondly, that the 
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solution to the problem was not to 
turn the estate over to a private 
trustee with its racial ban intact, but 
rather to eliminate the racial ban and 
retain the administration of the estate 
for the Board of Directors of City 
Trusts — that is, to maintain its pub- 
lic character but on a racially unsegre- 
gated basis. The principal legal me- 
chanism by which this could, poten- 
tially, be accomplished is the equity 
jurisprudence doctrine of cy pres 
(literally, in Old French, “so nearly” 
—that is, the doctrine of approxima- 
tion). This doctrine permits courts of 
equity to modify the provisions of a 
will while remaining within the gen- 
eral framework of the donor’s intent, 
and can be brought to bear when a 
particular provision of a charitable 
trust has become illegal, impracticable, 
or impossible of fulfillment. Thus, if 
two provisions of a will become, in 
the passage of time, opposed to each 
other and impossible of simultaneous 
implementation, the legal problem 
then becomes that of determining 
which is more central to the donor's 
intent. In this case, it is worth noting 
that over the century and a quarter of 
the Girard Estate’s history, two pro- 
visions of Girard’s will had already 
been changed by order of the Orphans’ 
Court. In 1868 the Court had author- 
ized the Board to allow leases of prop- 
erty from the estate for a period of 


*In this connection, the comments of 
Justice Musmanno of the Pennsylvania 
Supreme Court in his Dissenting Opinion 
are worth quoting at length: “It is strange 
that the Majority makes no reference to 
the most drastic change of all in Girard’s 
will. If anything was made clear in the 
Girard will it was that he was creating a 
trust estate for the benefit of orphans. The 
question has arisen as to whether the term 
“orphan” should mean orphans regardless 
of race, but there can be no question that 
the beneficiaries had to be orphans, that 
is, children who have lost both father and 
mother. We know, however, that the 
Board of City Trusts admits to .Girard 
College fatherless children who have liv- 





longer than five years, and in 1950 
the Court had allowed the sale of 
some portion of the real estate. Both 
of these procedures, made economic- 
ally advantageous by the passage of 
time, had specifically been forbidden 
by Girard in his will. Moreover, the 
Court, in an even earlier decision, had 
interpreted the term “orphan” to in- 
clude fatherless children with living 
mothers.* All of these procedures 
argued for a historical record of some 
flexibility in the interpretation of the 
Girard will. 

In attempting to retain the public 
character of the Girard Estate and 
Girard College, the City used two 
principal arguments: 

1. that Girard’s designation of the 
City of Philadelphia as the trustee of 
his estate and college indicated a firm 
desire on his part to have his institu- 
tion administered under public aus- 
pices; furthermore, that in the 125- 
year history of public administration, 
including the necessary passage of 
several state legislative acts and nu- 
merous city ordinances to enable vari- 
ous aspects of this administration, the 
public financial management of the 
two million dollars bequeathed for the 
college up to its present figure of 
nearly 100 million dollars, and the 
continuous oversight of the affairs of 
the College, had so permeated the 
Estate with a public character as to 





ing mothers. 

“Webster’s Unabridged International 
Dictionary defines an orphan as: ‘A child 
bereaved by death of both father and 
mcther, or less commonly of either parent 
— jin the latter case sometimes called half- 
orphan.’ But the Girard will did not speak 
of half-crphans. It spoke of orphans. In 
any event, if the word orphan is intended 
to include fatherless children, why does it 
not also embrace motherless children? Are 
children of 6 to 10 years in less need of a 
mother than a father? I believe that this 
Court in the case of Soohan v. City of 
Philadel phia, 33 Pa. 9, was entirely justified 
in including fatherless children under the 
term orphan because it was interpreting 
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make it impossible to strip away its 
public nature. 


2. that Girard’s concern, as speci- 
fied in the will, for the general nature 
and quality of the educational experi- 
ence that the students of his institu- 
tion should have, made it necessary, 
with the passage of time and the 
changing conceptions of race and 
racial relations, for the racial ban to 
be removed. Girard had instructed 
that the students be taught “the pur- 
est principles of morality,” that they 
should learn to “evince benevolence 
towards their fellow creatures,’ and 
should develop “a pure attachment to 
our republican institutions, and to the 
sacred rights of conscience, as guaran- 
teed by our happy constitutions.” It 
was at this point that the City intro- 


the spirit of the Girard will which was 
directed toward taking care of children 
who were poor and in need of attention 
and care. 

“But if the word orphan, for reasons of 
benevolence and humanity, was to be en- 
larged to encompass children who have 
lost their father but not their mother, why 
did the interpretation not include those 
children who have lost a mother but still 
have their father? Charity should not 
strain at mere words nor walk on the 
stilts of syntax. Stephen Girard’s primary 
cbjective was to befriend poor children 
without adequate care. Since this Court 
allowed Girard’s meaning to break through 
the imprisoning syllabic walls of orphan, 
why did it then limit the freed meaning 
to fatherless children ? 


“The Majority, quoting from the case 
of Franklin’s Administratrix v. City of 
Philadelphia, 2 D.R. 435, said that despite 
various ‘onslaughts’ on the Girard will, 
the Girard charity was left ‘fixed, firm and 
immovable as a rock.’ It has been shown, 
however, that the granitic stability of the 
will did not prevent a softening of its pro- 
visions to allow the sale of real estate, it 
did not hamper the augmenting from 5 to 
15 years of leases, it did not interfere with 
the humanitarian enlargement of the term 
orphan to include children with a mother 
living. Why must it then remain im- 
placable in the presence of the Fourteenth 
Amendment to the Constitution of the 
United States?” (7). 


duced social science considerations 
and testimony from expert witnesses 
in the attempt to show that, while in 
the context of Girard’s era, the exclu- 
sion of Negro boys would have been 
natural (as I have written elsewhere), 
“the subsequent abolition of slavery, 
the adoption of the other Reconstruc- 
tion amendments, the development of 
public concern for equality of treat- 
ment, the accumulation of scientific 
knowledge about race and racial 
equality, the desegregation of educa- 
tion, and the rise of modern theories 
of good educational practice have 
brought about a. state of affairs which 
demands the abolition of the color bar 
in order that Girard’s concern for the 
moral and spiritual quality of the 
orphans’ education might be effected 
and the College remain abreast of the 
times.” * 


The City’s contention, then, was 
that Girard’s provision for placing his 
college under public auspices and his 
concern for the moral and spiritual 
welfare of its scholars were more cen- 
tral to his general intent than the ex- 
clusion of non-whites; since the racial 
ban conflicts with the more important 
provisions, the cy pres doctrine should 
be used to eliminate the racial ban 
and the College should be retained 
by the City. 

By effecting the transfer of the 
Girard estate to a private trustee, the 
Orphans’ Court and the Pennsylvania 
Supreme Court ruled against this con- 
tention. The relevant judicial deci- 
sions found that Girard’s primary in- 
tent included the specification of 
“white” male orphans, and that the 
question of who or what agency should 
administer the trust was subsidiary to 
this primary aim of the trust. Refer- 
ence is made to the legal doctrine that 
no trust shall “fail” for want of a trus- 
tee. According to this doctrine, if the 
original trustee will not or cannot 


*See (9, p. 57). 
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carry out the terms of the trust, a new 
trustee may be substituted. Prior 
changes allowed by the Orphans’ Court 
in the business administration of the 
Girard estate are designated as admin- 
istrative changes which are sanctioned 
by law and do not violate the sub- 
stantive provisions of the trust. The 
United States Supreme Court, in re- 
fusing to reverse the action of the 
Orphans’ Court in transferring the 
Girard estate to a private trustee, in 
effect, supported this view of the mat- 
ter. One might logically infer, then, 
that, barring some unusual emphatic 
statement by the testator of a desire 
for a public trustee, all trusts with 
racial exclusionary clauses now in the 
hands of a public trustee may similar- 
ly with legal approval be transferred 
to a private trustee with their exclu- 
sionary clauses intact. 


In the initial judicial opinion on - 


the case, the Hearing Judge of the 
Orphans’ Court, while not contesting 
the claim that substantial changes in 
racial relations had taken place since 
Girard’s lifetime, held that the social 
science testimony had not proven that 
students at the college were injured 
by the racial exclusionary policy. His 
opinion characterized the evidence of- 
fered by the City in this connection 
as unconvincing since it is “opposed 
by countervailing factual and credible 
subjective experience testimony” deal- 
ing with the “exemplary records of 
citizenship” (5, p. 27) possessed by 
the graduates of the College, the de- 
scription by the College's adminis- 
trators of the nature of the school 
curriculum, and the opportunities 
which Girard Students have for asso- 
ciation with Neero boys outside the 
classroom. While the United States 
Supreme Court made no mention of 
the social science considerations in its 
brief initial decision, the logical in- 
ference from both of its actions is that 
either the Court did not consider 


Girard’s concern for the moral quality 
of the education of his scholars as 
sufficiently weighty to override his 
racial specification in a cy pres issue, 
or that the social science testimony 
used to attest a failure of his purpose 
in regard to the quality of the stu- 
dents’ education was not convincing. 


Two further issues, of rather oppo- 
site import, are worth attention here, 
although considerations of space al- 
low only the briefest of comments on 
them. 


First, does the Supreme Court’s per- 
mission of the transfer of Girard Col- 
lege, an educational institution, from 
public to private hands provide any 
legal comfort to those Southern states 
hoping to escape the constitutional 
ban on racially segregated education 
by turning their public schools over to 
private auspices? It is to be doubted 
that it does, although it would be sur- 
prising if the case does not turn up 
as a prominent citation in the briefs 
of desperate attorneys seeking to jus- 
tify such a procedure in some future 
desegregation action. Surely, however, 
a large substantive difference obtains 
between a vast network of public 
schools created and operated by state 
legislation, municipal ordinances, and 
public taxation, on the one hand, and 
a boarding school for orphans created 
by one man’s will and testament and 
operating under the formidable legal 
umbrella of testamentary rights in the 
disposal of private property, on the 
other. And there is no reason to sus- 
pect that the Supreme Court is in- 
capable of appreciating the magni- 
tude of the difference! 

A more subtle legal question con- 
cerns the issue raised by the Supreme 
Court’s first decision in the Girard 
litigation in finding that the City’s 
administration of the Girard estate 
constituted “state action.” When seen 
in conjunction with the Court's 1948 
holding in Shelley v. Kraemer (17) 
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—to wit, that court enforcement of 
privately made restrictive racial cove- 
nants on property violated the 14th 
Amendment — it poses at least some 
further consideration of the question 
of what degree of state or public in- 
volvement in the enforcement of a 
racially discriminatory provision must 
be present before the prohibitions of 
the 14th Amendment become opera- 
tive. All testamentary action operates 
through probate courts, which are cre- 
ations of the state. Does a racially 
restrictive charitable trust, bound over 
to a private trustee but only through 
the action of a court which is an agent 
of the state, violate the “equal pro- 
tection of the laws” clause?* The Su- 
preme Court in its second decision in 
the Girard litigation — approving the 
transfer of the estate to a private trus- 
tee— would seem to have answered 
this question empirically in the nega- 
tive. But to this writer's knowledge 
it has enunciated no conceptual prin- 
ciple which clearly distinguishes such 
probate action from the type of ju- 
dicial action enjoined in Shelley v. 
Kraemer. Lawyers with a philosophi- 
cal bent—or, conversely, philosophers 
with a legal bent—should find in- 
teresting food for thought here. 


SOCIAL SCIENCE ISSUES 


Evidence from the behavioral sci- 
ences with their emphasis on experi- 
rental method, as distinct from, say, 
economic and social welfare reports 
(the “Brandeis brief” already, of 
course, has a history) is beginning to 
make its way into litigation, and both 
the legal profession and the social 
scientists are becoming increasingly 
aware of both the problems and the 
opportunities thereby created (2, 3, 
4, 9, 10, 11, 12, 16, 18, 19). 


*See the discussion in Miller (13, pp. 
97-122). The Girard College litigation 
had not been completed when Miller 
wrote his analysis. 


The Girard College case adds an- 
other chapter to the story, and an in- 
teresting one, not because the social 
science testimony bulked large in the 
judicial decisions — it obviously did 
not—but because the issues raised 
by the testimony of sociologists and 
psychologists with respect to the spe- 
cific points in dispute, in conjuncture 
with whatever judicial attention they 
did receive, illustrate many of the im- 
portant problems attendant on the 
submission of such evidence. It is 
possible in this paper to deal only 
(and briefly) with two of the most 
compelling — what we shall call (a) 
the relevance problem, and (b) the 
social science expert role problem. 


Relevance. The City, in its legal 
briefs and presentation of oral testi- 
mony, had sought to prove that edu- 
cation in an all-white boarding school 
such as Girard College was injurious 
to the students because they would be 
deprived of the frequent equal-status 
contact with Negroes which, it was 
contended, is necessary for the devel- 
opment of non-prejudiced attitudes 
and for preparation for increasingly 
frequent equal-status contact with Ne- 
groes in the adult world which the 
students would enter after graduation. 
The testimony of Ira DeA. Reid, Pro- 
fessor of Sociology at Haverford Col- 
lege, Isidor Chein, Professor of Psy- 
chology at New York University, and 
Alice V. Keliher, Professor of Educa- 
tion at New York University, was 
particularly relevant here. A number 
of experimental studies were men- 
tioned in the testimony, including the 
Deutsch and Collins study of inter- 
racial housing, and the American Sol- 
dier study of token integration in the 
Army during World War II, to show 
that equal-status contacts with Ne- 
groes reduces the prejudiced attitudes 
of whites. Professor Chein emphasized 
his own (and Deutscher’s) survey of 
the opinions of social scientists con- 
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cerning the effects of enforced segre- 
gation on both whites and Negroes,* 
a study dealing with various levels of 
prejudice in white children, and the 
rapidly changing times with regard to 
the increase in frequency of equal- 
status racial contacts in the adult 
world. No study of Girard students 
or Girard graduates had been carried 
out, however, and counsel for the 
Board made much of this fact, and 
also pointed to the excellent reputa- 
tion of Girard alumni in the commu- 
nity, the modern curriculum at the 
College which included inter-cultural 
materials, and the opportunities for 
contact with Negroes in extra-curricu- 
lar activities and in home visits. The 
Hearing Judge of the Orphans’ Court, 
we recall, held that the social science 
evidence on this point was uncon- 
vincing and countervailed by the op- 
posing testimony. 

The broad issues posed by these 
opposing arguments, it seems to us, 
can be stated as follows:** in any 
given litigation, a party to the litiga- 
tion who wishes to introduce social 
science evidence is faced with two 
alternatives. Either (a) he can fore- 
see the need for and expend the re- 
sources to execute an experimental 
study which deals precisely with the 
issue and personnel*** which are di- 
rectly involved in the substance of the 
litigation; or (b) he can search the 
literature for studies which have been 
carried out already and have some 
relevance to the issues and personnel 
of the substance of the case. If he 
chooses the latter course, he is faced 
with the question of how similar the 
variables in the published studies are 
to the variables in the substance of 
the instant litigation. The social sci- 


*Which had been cited in a footnote in 
the Supreme Court decision in the School 
Segregation Cases. 

**Compare discussions in (9; 12; 16; 
18). 

***Of course, it may be a sample. 
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ence expert has the obligation in his 
testimony of objectively explicating 
the similarity (or lack of it) of the 
variables, and the bench and counsel 
will require sufficient sophistication 
in the logic of experimental method 
to be able to critically evaluate and 
probe this explication. Such a counsel 
(no pun intended!) may be one of 
perfection, but it seems to us to be 
the model which is required if the 
growing use of social science materials 
in litigation is to prove maximally 
useful and minimally confusing. 


The Social Science Expert’s Role. 
In two vigorous articles, Edmond 
Cahn, Professor of Law at New York 
University, has criticized the cogency 
of social science testimony offered in 
both the School Segregation Cases and 
the Girard College case, and made a 
plea for complete objectivity and can- 
dor on the part of the social scientist 
concerning his evidence when he ap- 
pears in the witness stand (2, 3). 
The particular target of his criticism 
in the Girard case is Professor Chein. 
To explicate and comment on all the 
points of controversy would take con- 
siderably more space than is available 
here; however, a portion of Cahn’s 
attack involves the charge that the 
evidence of injury to white students 
in segregated education was highly in- 
conclusive and that Chein’s claim in 
this regard was based largely on the 
opinion of himself and other social 
scientists rather than on the presenta- 
tion of rigorous experimental studies. 
In this connection Cahn quotes from 
a letter written by Chein to Will Mas- 
low, Counsel of the American Jewish 
Congress, and made available to Cahn, 
in which Chein had commented on 
Cahn’s previous criticism of the social 
science testimony in the School Seg- 
regation Cases. In this letter Chein 
had stated: 


More fundamentally, I think that 
Professor Cahn does not understand the 
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use of expert testimony in _ juridicial 
processes. 


He complains that the social scientists 
did not prove their case. In point of 
fact, I believe that expert witnesses 
never state the scientific basis of their 
opinions in their direct testimony and 
rarely even under  cross-examination. 
When expert testimony becomes detailed 
and technical it is generally to specify 
that about which the expert is deliver- 
ing an opinion rather than to indicate 
the basis on which he reached that 
opinion. 


I would defy an ordinary judge and 
jury to be able to follow the cogency of 
the technicalities of scientific evidence 
and hence I would assume that the above 
described state of affairs is justified. The 
law provides an entirely different device 
to prevent a scientific expert’s abuse of 
his status and prestige as a scientist — 
namely by permitting the appearance of 
cpposing experts if such can be found. 
In the segregation cases, apparently, no 
such opposing experts could be found 
with respect to our testimony.* 

One may suggest that aspects of 
this controversy may be clarified if it 
is kept in mind that much of expert 
testimony that has traditionally been 
used in courts of law is of the type 
provided by physicians and _psychia- 
trists in which judgments on the issue 
at hand are made from extensive fa- 
miliarity with case materials in similar 
instances of a clinical nature. The 
recent introduction of the experimen- 
tal social scientist into the litigation 
picture—a person who is trained to 
Carry Out experiments under controlled 
scientific conditions (or to know to 
what degree he is doing so), using 
data in quantity, and evaluating the 
results statistically —adds a new di- 
mension to the proceedings. Thus we 
may distinguish between clinical ex- 
pert testimony and experimental ex- 
pert testimony. While there may be a 
place for clinical expert testimony on 
the part of the social scientist, this 
writer agrees with what would appear 
to be Professor Cahn’s contention that 
the types of generalization which the 
social scientist is called upon to make 

*Quoted in (3, p. 185). 


depend for fundamental verification 
on experimental data of a quantitative 
nature, and that it is incumbent upon 
the social scientist to rely principally 
upon such data and to be ready to 
submit the details and logic of such 
experimentation** to cross-examina- 
tion and judicial scrutiny. Such a posi- 
tion does not rule out the submission 
of clinical opinion but suggests the 
responsibility of labeling it as such 
and distinguishing it from generaliza- 
tions based on experimental studies. 


CONCLUSION 


We have attempted to deal in these 
pages with some of the major legal 
and social issues of the Girard College 
case in which the last will and testa- 
ment of the colonial and early 19th- 
century Philadelphia Merchant Prince 
became a source of controversy in the 
vastly changed metropolis of another 
age. No claim is made that all of the 
issues of the case have been delineated 
or that those discussed here have been 
exhaustively treated. In particular, the 
ambiguous but potentially portentious 
concept of “public policy” and _ its 
relevance for racial discrimination, 
which wound its way in and out of 
the lawyers’ briefs and judicial opin- 
ions, has received no attention here. 
However, the main outlines of the 
case and its significance have been 
presented, and a few concluding re- 
marks may now be made. 


The United States Supreme Court 
in its decisions on the Girard College 
case obviously pursued a policy which, 
when considered from the point of 
view of the goals and contentions of 
the opposing parties, was squarely 
“middle of the road.” Under different 
interpretations, the Court could have 
allowed the college to remain in city 
hands on a segregated basis, or it 
could have eliminated the racial ban 

**This includes, of course, the ex post 


facto as well as the projected type of con- 
trolled experiment. 
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and declared that the college must re- 
main under city administration. It 
did neither. Instead, it forbade the 
city to administer the college under 
segregated conditions, and subsequent- 
ly sanctioned its transfer to a private 
trustee. While Negroes who might 
be otherwise eligible for admission to 
the benefits of the college obtained no 
substantive relief in the particular 
instance, the total effect of the litiga- 
tion, from the point of view of the 
movement to eliminate racial segre- 
gation from American life, was to ex- 
tend the prohibitions of the 14th 
Amendment to trustee action of state 
and local governments. This is by no 
means an insignificant step. Chief 
Justice Stern of the Pennsylvania Su- 
preme Court, in the initial Majority 
Opinion which found for the status 
quo (7), had declared that if the 
City’s contention that it could no 
longer administer the college under 
conditions of racial exclusion were up- 
held, the victory would be a “Pyrrhic” 
one since it could only result in the 
appointment of another trustee. With 
this evaluation we disagree, even 
though the eventuality it alluded to 
came to pass. The major import of 
the United States Supreme Court's 
action in the Girard College case was 
tO remove yet one more important 
class of activities from the ever-nar- 
rowing scope of governmental par- 
ticipation in racially discriminatory ac- 
tion. At the same time, sincere and 
ardent defenders of the right of an 
individual to bequeath his property 
according to taste have been given no 
cause for alarm. All those who look 
forward to the disappearance of ra- 
cial discrimination from the manifold 
sectors of the American scene might 
logically welcome a succession of such 
Pyrrhic victories. 
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THE CASE IS REMANDED 


BUTLER A. JONES 
Ohio Wesleyan University 


Among egalitarians (and particu- 
larly anti-segregationists) it is quite 
probable that the Supreme Court de- 
cision in the school segregation cases* 
will come to occupy a prominent po- 
sition in the catalog of hallowed pro- 
nouncements on the meaning of 
American democracy. Already there 
is an incipient movement to promote 
commemoration of the event through 
appropriate annual nationwide ob- 
servances. But for the sociologist 
whose concern is with the empirical 
problem of determining the specific 
changes wrought in the social fabric 
of the South by the decision in the 
segregation cases, the subsequent opin- 
ion of May 31, 1955 (5), is the cru- 
cial one. For it was in this opinion 
that the Court remanded the case be- 
fore it to the lower courts and laid 
down the guide lines to be followed 
in the subsequent interpretation and 
enforcement of its 1954 declaratory 
judgment. In summary, the Supreme 
Court instructed the lower court 
judges as follows: ** 


1. Racial discrimination in public 
education is unconstitutional and 
all provisions of federal, state, or 
local law permitting such dis- 
crimination must yield to this 
principle. 

*Including (4; 3; 10; 11). Hereinafter 


referred to simply as Brown v. Board of 
Education. 


**Quoted in part and paraphrased in 
part from (5). 


2. School authorities have the pri- 
mary responsibility for elucidat- 
ing, assessing and solving the 
varied local school problems 
which may require solution in 
fully implementing the govern- 
ing constitutional principles. 


3. In fashioning and effectuating 
the decrees, the courts will be 
guided by equitable principles 
characterized by a_ practicable 
flexibility in shaping remedies 
and a facility for adjusting and 
reconciling public and private 
needs. At stake is the personal 
interest of the plaintiffs in ad- 
mission to public schools as soon 
as practicable on a non-discrim- 
inatory basis. 


4. Courts of equity may properly 
take into account the public in- 
terest in the elimination (in a 
systematic and effective manner ) 
of the many obstacles that stand 
in the way of a systematic and 
effective transition to school sys- 
tems operated in accordance with 
the constitutional principles 
enunciated, but the vitality of 
these constitutional principles 
cannot be allowed to yield simply 
because of disagreement with 
them. 

5. While giving weight to these 
public and private considerations, 
the courts will require that the 
defendants make a prompt and 
reasonable start toward full com- 











pliance with the ruling of the 
Court. Once such a start has 
been made, the courts may find 
that additional time is necessary 
to carry out the ruling in an 
effective manner. 


6. The burden rests on the defend- 
ant school officials to establish 
that additional time is necessary 
to carry out the ruling in an ef- 
fective manner. 


7. The courts may consider prob- 
lems related to administration, 
arising from the physical condi- 
tion of the school plant, the 
school transportation system, per- 
sonnel, revision of school dis- 
tricts and attendance areas into 
compact units to achieve a sys- 
tem of determining admission to 
the public schools on a non-racial 
basis, and revision of local laws 
and regulations which may be 
necessary in solving the forego- 
ing problems. 

8. The courts will also consider the 
adequacy of any plans the de- 
fendant school officials may pro- 
pose to meet these problems and 
effectuate a transition to a racial- 
ly nondiscriminatory school sys- 
tem. 


9. During the period of transition, 
the courts will retain jurisdiction 
of these cases. 


At first glance these guidelines to 
judicial behavior appear as but an 
open invitation to federal judges in 
the South to subvert the Supreme 
Court's ruling by allowing school 
boards to delay indefinitely the inte- 
gration of Negroes and whites in the 
public schools. Such an interpretation 
is implicit in the remark of Senator 
Eastland* (Mississippi) that the 
Supreme Court, had, by its May 31, 


*Interview reported in Jackson Daily 
Democrat, May 21, 1955, p. 1. In like vein 
is the comment by Tcm Tubb, Chairman 
of the Mississippi State Democratic Execu- 
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1955 decision, “left the question right 
where it had been in the beginning,” 
that is, in the hands of local people 
who understood the issue. Insofar 
as it reflected the easy assumption 
and belief that federal judges in the 
South as “white men” reared in the 
traditions of the region were desirous 
of maintaining these traditions, 
Senator Eastland’s remark is correct. 
But as diverse and loosely drawn as 
they may seem, the rules do contain 
a stern warning to the local judges 
against permitting their personal in- 
clinations and desires to impede un- 
duly judicial implementation of the 
desegregation ruling. (Noté especial- 
ly the admonition that the courts “will 
require . . . a prompt and reasonable 
start toward full compliance.”) In 
order clearly to comprehend the mean- 
ing of the Supreme Court's detailed 
instructions, it is necessary to put in 
focus the context of events out of 
which these emerged. This can best 
be done through an analysis of the 
manner in which lower court judges 
had responded to the prior (ie., pre- 
1954) rulings of the Supreme Court 
in related cases. The present paper is 
primarily concerned with this facet of 
the problem. 


It is almost literally impossible to 
determine with exactness the number 
of cases filed in the federal courts of 
the South bearing on racial discrimin- 
ations in publicly supported education 
prior to 1954.** But our best esti- 
mates are that between 1939 and 1954 





tive Committee: “We could net ask for 
anything better than to have the matter 
placed in the hands of our Federal District 
Court. They will consider suits in good 
faith and in the manner in which they 
understand Mississippi’s racial problem.” 
Special dispatch, New York Times, June 
I, 1955, P. 30. 


**Part of this difficulty stems from the 
fact that the nature of the legal issues in- 
volved is not always determinable from 
the title given an action. 
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(the crucial years in terms of later 
events) approximately 250 such cases 
were filed. Barely half of these ever 
reached the calendar stage; of those 
placed on the calendar, probably no 
more than 65 actually came to trial.* 
The cases tried, however, ran the 
gamut of the major discriminations 
practiced. These ranged from com- 
plaints alleging racial discrimination 
in pay for teachers, inequalities in 
physical plants, school curricula, to 
denial of admission to state supported 
institutions of higher learning, includ- 
ing graduate and professional schools. 
A singular feature of these pre-1954 
cases is that they seldom directly chal- 
lenged the separate but equal doc- 
trine. Consequently, the federal judges 
who heard them were free to apply 
that doctrine in rendering final judg- 
ments. But each successive appeal to 
the Supreme Court brought forth a 
more restrictive principle in the ap- 
plication of the separate but equal 
doctrine.** and it became increas- 
ingly difficult to utilize the doctrine 
in judicial protection of the basic 
policy of separation. Nonetheless, the 
distinguishing characteristic of lower 
court responses to these suits is the 
consistent effort to accommodate the 
“new” legal principles established by 
the Supreme Court to the traditional 
race relations structure in the region, 
with a minimum of damage to the 
latter. Space does not permit detailed 
analysis of the numerous actions of 
lower court judges which lend support 
of this generalization. What follows 
is merely illustrative. 


The Salary Equilization Suits. In 
1940 the Supreme Court denied cer- 
tiorari from a circuit court ruling (1) 
holding that the policy and practice of 
paying Negro teachers less than white 
teachers of like qualifications and per- 


*Our count reveals 49 reported cases. 
See various units of (20). 


**Cases in pcint include (16; 22; 24). 


forming similar tasks was constitu- 
tionally prohibited. In consequence of 
this ruling, numerous suits for equal- 
ization of teachers’ salaries were filed 
throughout the South.*** Southern 
school boards were thus faced with 
the prospect either of reducing the 
pay of white teachers to that of Negro 
teachers, or of increasing the pay of 
the Negro teachers to the levels of 
the whites, or of finding constitution- 
ally valid means of maintaining the 
existing discriminatory pay policy. 
To search for the latter was the most 
commonly adopted of these alterna- 
tives. Two basic approaches were 
made. First was the effort to rely upon 
a defense of cost.**** This approach 
urged rejection of the Negro teachers’ 
requests for immediate relief on the 
grounds that immediate institution of 
a single pay scale would wreck the 
public school system since their budg- 
ets were incapable of absorbing this 
extra burden. The second approach 
made was to abandon all existing pay 
scales and substitute therefor a uni- 
form schedule based upon a teacher's 
individual rating on some evaluation 
procedure (21). Since these latter 
were to be applied to all teachers, the 
ratings assigned could then be offered 
to support a variable salary schedule. 
Further, under the scheme, if Negro 
teachers were rated below whites, this 
fact could be adduced as objective evi- 
dence in support of the Board’s prior 
contention that whatever salary plan 
had existed in the past, it had been 
objectively based on non-racial con- 
siderations. Consequent upon the 
presentation of a petition from the 
Negro teachers of Atlanta for equali- 
zation of salaries and the later appeal 
to the courts to enjoin continuation of 
its discriminatory pay policy, the At- 
lenta School Board adopted an elabor- 


***For a partial listing of such suits see 
the: Appendix to (12). 


****T ypical of these cases is (17). 
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ate rating procedure for placing teach- 
ers on an equally complex “track and 
step” salary schedule. Basically, the 
former involved the appointment of 
teacher rating committees from with- 
in the system who were to evaluate 
and recommend a rating for each 
teacher in the system. Evaluations 
were to be based on such factors as 
level of training, experience, princi- 
pals’ and supervisors’ reports, and com- 
mittee observations of performance in 
the classroom. The composite rating 
given the teacher was to determine her 
place under the new salary scheme. 
This latter consisted of six tracks each 
with a gradation of fourteen salary 
steps based on levels of training and 
years of experience in the Atlanta sys- 
tem.* While the rating committees 
evaluating white teachers usually in- 
cluded a white classroom teacher, no 
Negro teacher was ever appointed to 
a rating committee. Upon completion 
of the city-wide evaluations, the 
salaries of many teachers (including 
some Negroes) were raised in order 
to place them on the proper track and 
in the correct step. Nevertheless, Ne- 
gro teachers as 4 group were rated sig- 
nificantly below white teachers as 4 
group, with the end result that there 
was no basic change in the dual pay 
policy. When the issue came to trial 
on the complaint of the Negro teach- 
ers that the new arrangement was but 
a scheme for continuation of the past 
policy, the School Board pleaded that 
the new scheme provided an objective 
basis for determining teachers’ salaries, 
that the rating committees had applied 
the evaluative criteria with scrupulous 
objectivity, that whatever injustices 
might have occurred were not the out- 
come of a differential application to 
the two classes of teachers of the rat- 
ing criteria but were, instead, the con- 
sequence of human error stemming 


*The operation of the system is explained 
in (9). 


from handling so many cases; and, 
finally, that any teacher who felt him- 
self wronged had an adequate re- 
course in the administrative proce- 
dures for appeal. Upon completion of 
the hearing, the District Judge upheld 
all of the major contentions of the 
Negro teachers and granted the re- 
quested injunction (21). The School 
Board’s plea that the Negro teachers 
were not properly before the court 
since they had not exhausted the ad- 
ministrative remedies provided by the 
Board and state law, was dismissed 
with the assertion that the appeals 
provided for were more illusory than 
real since they required the Negro 
teachers to appeal for relief to the 
very parties who had committed the 
original wrong (21, p. 445). None- 
theless, the School Board, on appeal, 
rested its case almost exclusively upon 
this defense of failure to exhaust ad- 
ministrative remedies. On _ these 
grounds the Circuit Court reversed, 
holding specifically that the adminis- 
trative remedies provided were not to 
the same parties since the Negro 
teachers could appeal the decision of 
the local superintendent and school 
board to the state Board of Educa- 
tion which had the power to reverse 
(7). When examined in the light of 
the factual situation, this appears, in- 
deed, to be a tortuous bit of reason- 
ing. In the course of the trial the At- 
lanta Board had defended its pay 
schedule by pointing out that the 
salaries of all teachers included a state 
subsidy and the State Board had es- 
tablished a scale which allowed the 
local board less per Negro (regardless 
of qualifications) than per white 
teacher. In short, the Circuit Court 
made it plain that a Negro teacher 
who felt himself wronged by the oper- 
ation of the new salary scheme must 
first appeal to the local superintendent 
(who had initially determined the al- 
leged discriminatory pay), thence to 
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the local school board (which had 
specifically approved the alleged dis- 
criminatory salary), and, if still un- 
happy, to the State Board of Educa- 
tion which (by allocating the state 
teacher’ supplement to local boards on 
a racially discriminatory basis) had 
firmly fixed the discriminatory pattern 
on a state-wide basis. Only after 
utilizing these “impartial” parties, de- 
creed the judges of the Fifth Circuit, 
could the Negro teacher appeal to the 
courts for relief. 


It is not without significance that 
this appellate court decision came at 
the very moment when the legal at- 
tack on inequalities in educational op- 
portunities for Negroes was rapidly 
gaining momentum in the states of 
the “deep South.” In practical conse- 
quences, the decision served to pro- 
tect in the following fashion basic 
elements in the regional patterns of 
life: 

1. By temporarily closing the door 

to outside relief (i.e., direct and 

immediate appeal to the courts) 
and thus forcing the Negro 
teacher to submit, even momen- 
tarily, to the judgment of local 
whites in matters economic, the 
decision re-emphasized for the 

Negro his subordinate position 

in the social scheme. 

2. By lengthening the period be- 
tween initial complaint and the 
institution of legal suit, the de- 
cision afforded local school boards 
additional time in which either 
to inaugurate equality of pay 
(which policy could then be 
cited as having come through no 
outside pressure but only as fur- 
ther evidence of the good will of 
whites towards Negroes), or, if 
they chose otherwise, to perfect 
schemes whereby the differential 
pay policy was made compatible 
with the new legal requirements. 


3. By resting its decision squarely 


on the exhaustion of adminis- 
trative remedies doctrines, the 
Court provided a direct case in 
point for the subsequent defense 
of school boards which, in the 
opinions of Negroes, delayed 
overly long in meeting their re- 
quests for improved facilities. It 
should be carefully noted that 
following this decision, every 
state in the deep South revised 
its administrative remedies acts 
so as to foreclose direct appeals 
to the courts in school matters 
of all kinds. 

4. By restating the doctrine of ex- 
haustion of administrative reme- 
dies as described above, the de- 
cision made appellate fatigue an 
occupational hazard among Ne- 
groes seeking to effect basic 
shifts in the race relations struc- 
ture through resort to legal ac- 
tions. It may well have been 
assumed by the judges of the 
Circuit Court that the waning of 
hope (the hallmark of appellate 
fatigue) would constrain Ne- 
groes in the deep South-to accept 
a policy of gradualism. 

Today in mid-1959, five years after 
the declaratory opinion overruling 
Plessy v. Ferguson and fourteen years 
after the Circuit Court opinion cited 
above, the public schools of the deep 
South are as segregated as in 1912. 
Likewise it is in these states that the 
last remnants of the discriminatory 
teachers’ pay policy remain. 

The Equalization of Facilities Cases. 
No less illustrative of the determina- 
tion of the lower court judges to fit 
the Supreme Court’s narrowing inter- 
pretation of separate but equal into 
the traditional southern scheme were 
their responses to suits for equaliza- 
tion of school facilities, curricula, and 
related matters in the pre-1954 years. 
Two distinct patterns emerged. First 
was a vigorous reliance upon judicial 












































discretion. This was made manifest in 
a complex of allowable discretionary 
acts. Grants of immediate relief only 
in the most exceptional cases and al- 
ways in scrupulous regard for the 
principle of separation, prolonged re- 
tention of jurisdiction and refusal to 
enter a final decree (thus effectively 
foreclosing appeal), grants of long 
trial delays and declaratory opinions 
with denial of immediate relief are 
but a few of the devices used (12, 
pp. 430-433). Not at all atypical of 
this pattern was one judge who found 
. that there is a grievous difference 
between the physical paraphernalia of 
the white school . . . and the colored 

(6) 
but who, nonetheless, concluded: 

... the permanent restraint is that these 

broken windows, and this broken roof, 

must be fixed at once gentlemen. As to 

the other relief, it will be denied (6).* 
Nor is there anything unique in the 
behavior of another judge who found 
the principles of the Sweatt case in- 
applicable in an almost exact parallel 
situation (13). He could 

. . . find no evidence .. . that a Negro 

lawyer attending the [white] University 

. would enjoy a higher standing with 
the judges, . . . lawyers, . . . litigants, 
jurors, and witnesses, than he would 

enjoy if he attended the [Nexco] .. . 

law school. I would not think that it 

would make the slightest difference with 

a judge who is fit to sit on the bench, 

nor should it have any appreciable ef- 

fect on the jurors who are sworn to do 
their duty according to the evidence in 

the case... . (13, pp. 329, 331). 

Not only did this judge find “no sub- 
stantial advantage” to the Negro ap- 
plicants in being admitted to the 
white law school, but, also “that the 
best interests of the [Negroes] will 
be served in denying [admission]” 
(13, pp. 329, 331). 

The second distinct pattern of re- 
sponse to be found in the lower court 
reactions to suits for equalization is 
one of defense of the southern way of 


*All emphases supplied. 
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life. This was especially evident after 
1950 when it was clear to all con- 
cerned that the end of Plessy v. Fer- 
guson was in sight. Against this ten- 
dency a three judge court declaimed 


The Constitution . . . does not author- 
ize us to obliterate social or racial dis- 
tinctions which the state has traditicnal- 
ly recognized as a basis for classification 
for purposes of education. ... It is the 
duty of this Court to honor the public 
policy of the State in matters relating to 
its internal social affairs quite as much 
as it is our duty to vindicate the su- 
preme law of the land (14). 


In yet another case, the local judge, 
after carefully detailing 18 specific in- 
equalities between the Negro and the 
white schools, not only denied the 
Negro plaintiffs any substantial imme- 
diate relief but even refused to fix a 
reasonable time within which the 
School Board would be required to 
eliminate the inequalities identified. 
(19). More revealing, however, is 
his estimate of the total situation and 
definition of the role of the courts in 
dealing with it contained in this ex- 
ceprt from his opinion: ** 


In the last analysis, this case and others 
like it present problems which are more 
than judicial and involve elements of 
public finance, school administration, 
politics and sociology. The right of 
Negrces to educational facilities sub- 
stantially equal to those furnished to 
whites is now almost universally reccg- 
nized; but it must finally depend for its 
vindication and realization upon the en- 
lightened public opinion of the people. 
The federal courts are not school boards; 
they are not prepared to take over the 
administration of the public schools of 
the several states; nor can they place 
themselves in the position of censors over 
the administration of the schools by the 
duly appointed and qualified officials 
thereof, to whose judgment and good 
faith much must be left. Neither can the 
federal courts properly endeavor to 
formulate or alter the public policies of 
the several states, nor should they, except 
- én most extreme instances, try to inter- 
fere with the mores and customs of a 
people in a matter as delicate and poten- 
tially explosive as race relations. In such 


**All emphases supplied. 
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matters the courts ought to proceed slow- 

ly and with great care... . (19, p. 984). 

Insofar as they relate to post-1954 
desegregation cases coming before the 
lower courts, the most obvious im- 
plication of the judicial responses il- 
lustrated by the cases cited above is 
an apparent determination to wreak 
no sudden and revolutionary change 
in public school practices in the South. 
Despite some on-the-surface appear- 
ances to the contrary, careful analysis 
of post-1954 decisions demonstrates 
that the patterns of judicial response 
parallel those of the pre-1954 de- 
cisions, e.g., long delays before trial, 
affirmation of the constitutional right 
to be free of state imposed segrega- 
tion in the public schools but denial 
of immediate relief, rigid adherence 
to the exhaustion of the administrative 
remedies rule, and defense of inaction 
or reluctance to act by local school of- 
ficials.* Thus, what Judge Lemley set 
forth as obiter dicta in 1948 he treats 
as a firm principle of law in 1958 and 
uses it as a basis for ordering a two 
and a half year delay in integration in 
Little Rock (8). Judge Parker's de- 
lineation of the limits of the Supreme 
Court's 1954 opinion (2) finds its 
antecedent parallels in Judge Taylor's 
decision (16) in the first Clinton, 
Tennessee case as well as in Judge 
Timmerman’s impassioned defense of 
Segregation in the first Clarendon 
County case (3). Even as this is be- 
ing written a federal judge in Dela- 
ware is busy writing the opinion 
justifying his decision to allow that 
state a twelve year period in which to 
integrate (23, p. 1). Thus, in that 
state at least, a majority of the Negro 
children who entered the public 
schools of Delaware for the first time 
in 1958 are condemned to a career of 
public school segregation until high 
school graduation in 1970. 


From the evidence at hand, it ap- 


*See various issues of (20; 23). 


pears that the judicial responses to 
the pre-1954 school suits have be 
come the models for the post-1954 
judgments in the desegregation cases. 
Consequently, there is little reason to 
expect fundamental and wholesale 
changes in the patterns of school seg- 
regation in the states of the upper 
South for at least another decade. For 
the states of the Deep South little 
basic change may be expected for at 
least another decade and a half. It is 
always possible, of course, that upon 
appeal to the Supreme Court, the 
process may be ordered speeded up. 
Since that court has, however, so far 
shown a great reluctance to overrule 
the lower courts on the specific issue 
of the time allowed to complete de- 
segregation, there appears to be little 
help forthcoming from that direction. 
Now that the principle of desegrega- 
tion has been legally proclaimed, it 
may well be that its speedy accomp- 
lishment will depend upon the po- 
litical rather than the judicial branch 
of the government. As Negroes ac- 
quire and exercise increasing power 
in the election process, it is likely 
that they will be able to utilize this 
to achieve faster desegregation — es- 
pecially in the urban areas. 
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gyny, monogamy, nudism, or a new 
way of worshipping. The very size 
and density of population under plow 
agricultural and urban conditions en- 
courage the discovery of new ideas. 
Ideological, unlike technological 
change, however, is not normally 
cumulative. That is, new ideas are not 
always combined with older ideas to 
produce more complex but integrated 
systems of thought. Rather, the new 
ideas may generate several, radically 
divergent systems which embody op- 
posite values and these become at- 
tached to different groups or categor- 
ies of the population. Conditions of 
life, too, are favorable for people to 
band together to propagate their new- 
ly found interests. Thus cultural variety 
blossoms and at the same time a prob- 
lem is created because all the values 
which men originate are not likely to 
be found mutually attractive. Of course, 
some newly discovered values soon 
disappear. No attempt may even be 
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made to implement them in action. A 
very few value innovations may be 
adopted universally. Others, slow to 
disappear or to become widely popu- 
lar, become the subject of active or 
aggressive organization by proponents 
who seek to realize them through ac- 
tion. Value conflict, in the social 
meaning of the term, occurs when the 
active way in which some values are 
propagated is accompanied by equal- 
ly determined resistance on the part 
of other people. Value conflict im- 
plies that two or more parties in so- 
ciety hold different views about the 
goodness, logic, or beauty of some- 
thing. 

Legislation designates the action 
taken by a community (or its head) 
in deciding that a particular deed is 
legal or illegal and what should be 
done in the event that an illegal deed 
is committed. Although legislation 
often is invested with positive inten- 
tions, for example, the maximization 
of health or the opportunities of chil- 
dren, women, industrial workers, or 
some other status category, it also 
threatens to reduce the liberty of some 
people, namely those who violate the 
legislative norms. Were certain vio- 
lations of norms not likely to occur, 
then there would be little direct need 
for a particular form of legislation. 
Of course, when legislation is in- 
tended to restrain a reprehensible 
deed, like theft or murder, this anti- 
libertarian feature troubles relatively 
few persons. Nearly everybody agrees 
that thieves and murderers should not 
be free to perform their acts. Strictly 
speaking, legislation should be dis- 
tinguished from the larger concept, 
law, which refers to the enforcement 
of legislation through a court. Later 
we shall return to this distinction. 

A summary of what follows may be 
helpful. It will be argued that al- 
though there exists a strong tendency 
to try to deal with value conflict 
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through legislation and law, legal co- 
ercive power is not suited to resolve 
real opposition in standards. Instead, 
three things may be predicted: first, 
that when value conflict becomes the 
subject of the legal process, one party 
to the dispute becomes severely dis- 
advantaged, quite without regard to 
the merits of its position; second, a 
limited, sectional, social conflict is 
made more general, involving more 
nearly the total community; and final- 
ly, the level of disequilibrium in so- 
cial relations is heightened. These 
consequences are not grounds for 
abandoning all efforts to control the 
active expression of value conflict 
through legal means. They do, how- 
ever, serve to remind an imaginatively 
fertile animal, which is much given 
to originating new ideas, that it is not 
equally ingenious in preventing cre- 
ativity from becoming socially dis- 
junctive. 


II 


We now proceed with the thesis of 
this essay. Value conflict may be more 
or less painful depending on the de- 
gree of importance which people at- 
tach to the values in opposition and 
on the extent to which the conflict ex- 
presses itself in interpersonal rela- 
tions. Given a painful value conflict, 
it is reasonable to assume that people 
will attempt to terminate the condi- 
tion. Man, it will be agreed, has been 
notably unsuccessful in acquiring re- 
sources, other than means of punish- 
ment or deterrence, for skillfully man- 
aging conflicts in his social relation- 
ships. Certainly he is little able, for 
example, to resolve painful value con- 
flict by effecting reconciliation or 
what Mary Follette called “integration” 
(3). The western world particularly, 
perhaps as a function of the deeply 
radical character of some of the oppo- 
sitions with which it has to cope, 
definitely distrusts reconciliation as a 
device for solving value conflict. (The 
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legal systems of some African people, 
like the Lobedu, make considerable 
use of reconciliation but the small 
scale of these hoe-using people is 
normally associated with purely per- 
sonal, rather than basic ideological, 
conflicts [8].) Logical argument is 
manifestly unsuitable for deciding 
conflicts of this order because logic 
works best when the emotional tone 
of uw. dispute is relatively neutral, 
that is, non-value-laden ideas are in 
opposition. Of course, there are al- 
ways such forms of social pressure as 
shaming, ridiculing, and other forms 
of “convention” (10, p. 56). But 
these are also not likely to work when 
the conflict involves organized groups 
deeply committed to rival viewpoints. 
The attempt to shame into conformity 
is not apt to be successful when di- 
rected against people who are con- 
vinced of their superior inspiration 
and enlightenment. Anyhow, shame 
would never resolve the underlying 
conflict. It would only impose one 
viewpoint over another and this same 
limitation is intrinsically bound up 
with the use of legislation to end 
value conflict. Yet, very often in situ- 
ations of this kind one party to the 
Opposition moves to gain assistance 
from the huge resources of legal coer- 
cive power maintained by the com- 
munity. To do this an organized 
group (perhaps because it is in nu- 
merical majority, holds disproportion- 
ately heavy power, or commands in- 
fluence with an influential neutral 
party) must succeed in embodying its 
position in legislation. Recourse to 
legislation, that is, the claim for gov- 
ernment support, may be variously 
justified. The majority seeking to re- 
sist a heretical minority may claim 
that its numerical preponderance 
gives it superior rights. In many 
modern nations the assumption on 
which this argument is based carries 
considerable weight. The party claim- 
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ing legal support may argue that its 
position, threatened by the opposi- 
tion’s values, is already guaranteed by 
the most basic general norms of the 
community (e.g., by a constitution). 
Therefore, the counter-position, being 
unconstitutional, must be explicitly 
restricted. 

The reader will perceive that when- 
ever a real conflict of values is in- 
volved it is fallacious to think that 
the solution can come directly through 
legislation. To reason otherwise is to 
commit what might be termed the 
“legal fallacy.” Law can restrict ex- 
pression of a conflict but it cannot by 
itself resolve viewpoints in opposition. 


It is possible that the moral power 
of a legislature or legislator may be so 
great that the act of legislation con- 
verts a section of the population to 
new beliefs and in doing so removes 
support from one set of conflicting 
values. Or, the “majesty” of the law 
and the awful power of government, 
which now back one viewpoint rather 
than the other, may induce proponents 
of one set of standards not only to 
lose heart but to change their convic- 
tions. Such indirect effects, however, 
do not indicate that legislation and 
law themselves solve value conflicts. 


Several consequences can (by hy- 
pothesis) be predicted to follow when 
value conflict becomes the subject of 
legislation enforced through law. For 
one thing, one party to the conflict, 
quite apart from any merits or weak- 
nesses in its position, becomes severe- 
ly disadvantaged. We see this with 
respect to religious minorities and 
particularly in the case of the nine- 
teenth century Plains Indians con- 
fronting Americans of European ex- 
traction. Whatever other variables 
wére involved in the conflict, these 
two categories of people were of very 
different minds about the goodness of 
Indian ritual. To the Indians cere- 
monies like the Sun Dance were an- 
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nual events of joy. They brought in- 
spiration and blessing. Perhaps it is 
true that such ceremonies were bound 
to disappear as the conditions which 
had facilitated them and given them 
meaning vanished, but until then the 
rites gave meaning and security to life. 
Quite different sentiments motivated 
the American Christians who saw 
themselves as representatives of a 
civilized power and who, with excep- 
tions, regarded the Indians as savage, 
wild men equal to untamed beasts. 
In a situation made complex by the 
clash of yet other values plus the 
land-hunger of westward-moving set- 
tlers, the conflict over religion led to 
legislation which up to 1934 recog- 
nized no right of religious freedom for 
Indians (1, p. 175; 2, Ch. 12). Such 
legislation naturally favored one set 
of values, Christian, supporting them 
with government strength. The second 
set of values, equally precious we as- 
sume, was at a stroke of the pen re- 
duced to the status of illegality. The 
American Indian case is hardly the 
only instance of this kind that could 
be cited for the era of colonialism. 
Nor is the use of legislation to back 
one set of values over another limited 
to colonialism or to situations of cul- 
ture contact, as narrowly conceived by 
some anthropologists. Recourse to 
law can also occur in an intracultural 
value conflict. It happened in North 
Carolina where, following the Supreme 
Court decision on school segregation, 
legislation known as the Pearsall Plan 
was passed to protect the interests of 
people who wanted ,to resist integra- 
tion. The public school system could 
be sacrificed if a local community 
wished to prevent the education of 
white and Negro children in the same 
classrooms. Legislation in northern 
states, aimed at protecting the consti- 
tutional rights of Negroes against 
discrimination, also succeeded in plac- 
ing people with contrary values at a 
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serious disadvantage. 


Value conflict is essentially section- 
al, involving parties who disagree over 
certain norms. It is true that such sec- 
tional disputes may have repercus- 
sions throughout a society. A second 
consequence which can be predicted 
when value conflict becomes the sub- 
ject of legislation enforced by law is 
that sectional conflict becomes more 
nearly general. The dispute between 
two sects or two doctrines is made a 
matter of total community concern as 
soon as one side gains the support of 
legal, coercive sanctions. The police, 
courts, and public must now take cog- 
nizance of the behavior which the 
legislation specifically prohibits or de- 
clares aberrant. It is, of course, likely 
that those value conflicts which by 
their very character are already fairly 
general will have the best chance of 
being embodied in legislation. In this 
category of fairly general conflicts are 
the contemporary disputes in Pakistan 
over a man’s free right of polygyny 
(need he secure permission from a 
court before he can marry two, three, 
or even four women?) and over the 
morality of publicly registering mar- 
riage and divorce (5). The highly 
orthodox Muslim party to the conflict 
claims that scripture and custom hal- 
low a man’s right freely to marry up 
to four wives and make acts like mar- 
riage and divorce personal, that is, acts 
in which the community can have no 
proper right to interfere. The more 
liberal party maintains that such vital 
aspects of family life cannot remain 
outside of the modern community's 
interest or concern. Obviously, the 
second position can only realize itself 
by successfully getting appropriate 
legislation passed (formerly through 
parliamentary action but, following 
Pakistan's revolution of 1958, by 
presidential order). 


A party to a conflict may seek legis- 
lation with the deliberate intention of 
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making the dispute general and in the 
process winning over a neutral block. 
People with such an aim are not dis- 
mayed by a third possible consequence 
of bringing value conflict under the 


purview of law: heightened dis- 
equilibrium. Any conflict in a com- 
munity may be assumed to involve a 
measure of disequilibrium, but the 
level of that state may increase after 
one party, although perceiving itself 
to have been seriously disadvantaged, 
still remains firmly committed to im- 
plementing its values. That party, 
then, has little recourse but to con- 
tinue to act with integrity even though 
its deeds have become illegal and are 
threatened by a predictable penalty. 
Increased law breaking is a new di- 
mension added to the value conflict. 
The opposition may claim, with some 
reason, that the law is being flaunted. 
But even rigid imposition of legal 
penalties each time a violation of the 
law occurs may not succeed in prevent- 
ing deeds which while obnoxious to 
one sector of society are very desirable 
for another. We see signs of height- 
ened disequilibrium following the 
United States’ Supreme Court decision 
to enforce the Fourteenth Amendment 
of the Constitution with respect to 
school segregation. This decision, 
which has been sought by persons valu- 
ing greater social inclusiveness than 
had obtained previously, certainly does 
not itself constitute legislation, as 
certain critics of the Court maintain. 
Until 1954 school segregation, main- 
tained legally in the South, had not 
been identified as contradictory to the 
constitutional provision forbidding a 
state to “deny to any person . . . the 
equal protection of the laws.” Then 
the Supreme Court, acting like any 
court in interpreting the particular in 
the light of the general, found southern 
school laws to be unconstitutional. 
That the court reversed itself is not 
very noteworthy; after all parts of a 





cultural heritage are always being re- 
interpreted as times change (7, p. 
237-241). However, those people 
who valued separate educational facili- 
ties for Negroes and non-Negroes did 
not accept the authority of the Court 
in this instance. Movements in cer- 
tain southern states of resistance, in- 
terposition, and circuitous attempts to 
maintain segregation all had a more 
or less clear character of flaunting the 
law and sometimes were found legal- 
ly to be of such nature. It would be 
difficult to maintain that disequilibrium 
in the United States has not increased 
following the Supreme Court's de- 
cision in this case. 


Ill 


Attempts to resolve value conflicts 
through legislation and law may lead 
to serious disadvantages for one party, 
raise sectional struggles to a more 
general level, and increase social dis- 
equilibrium. However, these conse- 
quences can scarcely be taken as rea- 
sons for abandoning all efforts to con- 
trol the expression of value conflict 
through legal means. It may be well, 
however, to understand objectively 
how such attempts work. That has 
been the aim of this essay. 

We have said nothing about a 
special kind of legislation pertinent to 
a discussion of value conflict, the kind 
which sets up administrative structures 
to implement the values of some sec- 
tion of the population. It is not that 
an existing, valued state of affairs is 
declared illegal, but that strong meas- 
ures are legislatively encouraged to 
bring about certain transformations. 
In the underdeveloped countries at 
the present time ambitious programs 
of community development are under- 
way. In many of these an urban-based, 
elite group of the population, imbued 
with western values and the hope of 
creating a strong, prosperous, modern 
nation, is engaged in trying to step up 
food production, raise health stand- 
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ards, and increase the amenities of 
rural people. The attempt has been 
given legislative sanction. The resist- 
ance which such programs encounter 
suggest that the new ways are not en- 
tirely popular and that they embody 
some radically divergent values (4, 
p. 3). But the campaign to alter cul- 
ture nevertheless goes forward toward 
what the planners perceive to be the 
goal of a better life. 


Recourse solely to legal action in 
cases of value conflict, we have said, 
leaves the basic issue unresolved. To 
illustrate, let us return to the dispute 
in Pakistan over the morality of “fam- 
ily legislation.” Seemingly, here is a 
conflict over whether a husband shall 
have a free right of divorce, whether 
he can readily marry up to four wives, 
plus other related issues. Underlying 
these we perceive a more baisc dis- 
pute: what is Islam and what direc- 
tion shall it folow (6)? It is difh- 
cult to sum up the alternative posi- 
tions in this opposition. Many solu- 
tions are proposed and particular theo- 
logians are sometimes inconsistent in 
their statements. Very briefly, how- 
ever, we can imagine that we are wit- 
nessing a debate between traditional 
and revisionist (i.e., liberal) points of 
view, both of which profess to be 
orthodox. The traditional Muslim 
scholar maintains that Islam is a God- 
given religion, God’s direct word be- 
ing contained in the Arabic text of 
the Quran. What an omniscient God 
revealed to Mohammad is for all 
time; for the God-given cannot be 
good or true at one time and unde- 
sirable or false at another. Man can- 
not by legislature or otherwise alter 
God's commands. In other words, a 
truly Islamic nation cannot claim that 
supreme power is held by the peo- 
ple or by their representatives in 
parliament. Rather, sovereignty be- 
longs to God. The revisionist accepts 
the Quran as divine revelation. He, 


too, agrees that Islam is for all time, 
but the interpretation of the spirit of 
God's word changes. The Quran con- 
tains certain general moral principles; 
the forms in which they can best be 
implemented in order to realize God’s 
will for man vary with time and place. 
Now, “family legislation” would not 
only decide that indeed a man does 
not have free right or polygyny, it 
would favor one or the other opposed 
theological viewpoints. But obviously 
legislation could not satisfactorily de- 
cide how the basic opposition should 
be resolved because the conflict is over 
the limits of legislation itself! It 
seems likely that similar radical value 
conflicts are hidden in any hard-to- 
handle social dispute, even in the 
world’s persistent problem of whether 
and how to promote international or- 
ganization. These questions cannot be 
resolved by legislation just as the basic 
division over social inclusiveness in 
the United States cannot be reconciled 
through law which rules segregation 
to be legal or illegal. 

While they remain vigorously alive, 
disputes over important values can 
contribute considerably to societal dis- 
equilibrium. The tenor of social life 
is disturbed when one or both sides 
publicly seek to justify their positions, 
reconcile their aims with other values, 
and seek to recruit more practitioners 
or followers. But such airing of posi- 
tions is an important means of ex- 
amining, testing, and measuring the 
worthwhileness of norms. To imple- 
ment tentatively some value, like one 
for nonsegregated schools or for a par- 
ticular national language, under care- 
fully controlled experimental condi- 
tions is at present quite impossible. 


That man will discover new tech- 
niques for dealing more skillfully with 
value conflict remains in doubt. We 
scarcely know what form such tech- 
niques could take or what higher 
values would be required in order that 
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they might operate. While the United 
States leads in seeking new ways of 
reaching further into space and better 
destroying enemies, relatively slight 

. encouragement is given to looking for 
new ways of resolving value differ- 
ences. 
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It is the intention of this paper to 
look briefly into some of the more 
yawning of the gaps between the so- 
cial sciences, especially sociology, and 
the law. The discussion will first con- 
sider the general relationship between 
law and sociology, using criminal be- 
havior as a general background, and 
then will turn to an examination fo- 
cusing on the study of criminal law 
and criminology, areas in which the 
social sciences and law often have had 
both their closest contact and their 
severest disagreement. 


Attention will be paid, in turn, to 
(1) sociological contributions toward 
the understanding of law, including 
thé particular field of sociology of 
law; and (2) legal contributions to 
sociology, particularly as represented 
by studies labelled sociological juris- 
prudence. Following this, some at- 
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tempt will be made to point out a 
few of the underlying strains which 
exist between sociology and law, as 
these inhere in personnel, value com- 
mitments, and methods. 


SOCIOLOGY AND LAW 


Partly by default, partly by design, 
and largely through the operation of 
what might be called academic squat- 
ter’s rights, sociology has been the 
major social science represented in the 
investigation of criminal behavior. 
Anthropologists have generally con- 
fined themselves to ethnographic ma- 
terial on crime and to theoretical 
evaluations, sometimes seeming to be 
little more than sophisticated exer- 
cises in semantics, relating to the pres- 
ence or absence of systems of criminal 
law among pre-literate groups (7; 25, 
pp. 17-20; 34, p. 22). Psychologists, 
on the other hand, have generally re- 
stricted their investigations to the area 
of criminal evidence, contributing ma- 
terial on various devices such as poly- 
graphs and narcoanalytical drugs, and 
experimenting with methods related 
to interrogation and eye-witness fe- 
ports (7; 19). In addition, of course, 
clinical psychology and _ psychiatry 
have concentrated staggering amounts 
of energy on attempts to resolve ques- 
tions concerning legal insanity and 
responsibility, questions which touch, 
most basically, on commitments to 
free-will and deterministic philoso- 
phies (16; 24; 30). 


Given its academic pre-eminence 
and virtual monopoly in this field, it 
is surprising how very little sociology 
has contributed to criminology’s un- 
derstanding of law or, conversely, how 
little criminology has contributed to 
general sociological thinking about 
either broad systems of legal control 
or those relating particularly to 
criminal affairs. 

Traditionally, the main vein of so- 
ciological thought has regarded law as 


one of a considerable number of 
means of social control, serving in a 
general way to coerce or cajole mem- 
bers of the society, under some but not 
all conditions, into conformity. Socio- 
logical debate still seems fixated, more 
than half a century after Sumner's 
Folkways, on determining the exact 
relationship between the mores of a 
society and its laws as these influence 
behavior. A recent survey of socio- 
logical textbooks, in fact, besides 
pointing to the gross concentration on 
this particular problem, also noted the 
rather widespread disagreement on its 
resolution (11). It is certainly true, 
as Merton has pointed out, that this 
“problem has yet to be posed in a way 
that will supply a sound answer .. . 
by indicating the conditions under 
which law results in a change of 
mores” (26, p. xxi), and it is also true 
that a considerable range of other sig- 
nificant problems in this area both 
need to be raised and grappled with. 


SOCIOLOGY OF LAW 


Contributions from the specific 
field of sociology of law have barely 
made an impress either on criminology 
or on the main body of sociological 
thinking. Timasheff, a pioneer in this 
field, pointed to historical antagonisms 
between law and sociology (noting, 
for instance, that Comte had believed 
that the law was merely an emanation 
of the metaphysical spirit and would 
soon disappear), but hoped for a rich 
harvest in this nascent area of investi- 
gation which he defined as “the de- 
termination and coordination of hu- 
man behavior . . . by the existence of 
legal norms” and which he believed 
was particularly important for crim- 
inology (45, pp. 30-32). Two decades 
after his original statement, however, 
Timasheff conceded that “interaction 
between general sociology and the so- 
ciology of law has been superficial” 
and he anticipated that it would p~ob- 
ably remain so until sociology of law 











42 SOCIAL PROBLEMS 


developed “something tangible and 
suthciently verified to offer for in- 
corporation into the central core of 
sociological theory” (46, p. 424). 


SOCIOLOGICAL JURISPRUDENCE 


Some sparse contributions to so- 
ciological understanding of the law 
have come from legal scholars who 
are grouped generally as members of 
the school of “sociological jurispru- 
dence” (32; 33). ‘There exists the 
suspicion, however, (like the one fa- 
miliar to college students when they 
first spread abroad the news that they 
are majoring in “sociology”) that 
there is considerable confusion in the 
term “sociological jurisprudence” be- 
tween the scientific discipline of so- 
ciology and the ethical practice of 
social welfare. 

Benjamin N. Cardozo, for instance, 
in an analysis of the decision-making 
process among judges, points to ex- 
amples of what he labels “sociological” 
methods and advocates their conscious 
use in all-other-things-being-equal 
cases. In the field of homicide, Car- 
dozo notes by way of example, there 
once existed a conflict between the 
legal tenet that a person could not 
benefit by his own crime, and the 
equally-well rooted principle that the 
desires of a testator should be observed 
with scrupulous care. Faced with the 
question of whether a murderer should 
be allowed to benefit under the will of 
the person he had killed, the courts, 
Cardozo observes, resorted to “socio- 
logical” considerations, taking into 
account the general moral feelings of 
the community, and ruling that he 
should not (8, pp. 40-43). It is one 
thing, of course, t> consider the em- 
pirical determination of the sentiment 
of the community a sociological ques- 
tion, another to imply that the ethos 
of sociology would favor a decision in 
line with this sentiment. Cardozo in- 
termingles the foregoing considera- 
tions, and it is likely that he and many 


legal scholars would be disappointed 
to learn that the second is not consid- 
ered germane to the field of sociology, 
and that they would think less of so- 
ciology for this. 

Another legal approach has been 
the attempt to determine systematical- 
ly the relationship between changes in 
law and the values of the society, an 
approach that is probably best repre- 
sented by Hall's Theft, Law, and So- 
ciety (17). The ways in which legal 
problems relating to theft were met 
in 18th-century England, Hall shows, 
were. closely related to cultural 
changes, and when the substantive law 
lagged behind social need both tech- 
nicalities and legal fictions were re- 
sorted to in order to bridge the gap. 
Despite its claim that it employs so- 
cial theory as its dominant perspec- 
tive, Hall's study would be more fa- 
miliar to social historians as a type of 
research approach than to sociologists. 
It is this situation, the fact that schol- 
ars on either side of the sociology-law 
bridge are working different veins 
with different instruments — each one 
regarding its method as intrinsically 
more worthwhile —that has led, in 
part, to the general lack of inter-dis- 
ciplinary rapport, some statements of 
which have been noted above, others 
of which are summed up in the rather 
petulant remark of a leading legal 
scholar that “over the years I [do not] 
find too much effective effort at neigh- 
borliness, let alone brotherliness, from 
the side of the social disciplines, or of 
sociology in particular” (23, p. 1287). 

ROoTs OF DISUNITY 

The lack of professional camaraderie 
between law and the social sciences 
may either account for or be traceable 
to the fact that the rwo major instances 
in which the legal system has made 
use of social science findings have both 
given rise to sharp criticism. Juvenile 
court laws, actually a social work in- 
novation but considered “sociological” 





Sociology, Criminology, and Criminal Law 43 


by lawyers, have been related to an 
apparent worsening of the situation 
that they were supposed to have al- 
leviated, as well as to a considerable 
disregard of some basic constitutional 
rights (15; 29). In addition, the brief 
reference to social science findings in 
the Supreme Court decision on racial 
de-segregation has, as is well known, 
added an element of polemical vul- 
nerability to the decision itself (2; 6). 


Legal denegation of these social sci- 
ence contributions provides several 
clues to the general relationship be- 
tween law and the social sciences. 
Part of this denegation is undoubted- 
ly a reaction to the threat of alien in- 
terference with an understood, time- 
tried process. It is something of a 
paradox that legal practitioners are, 
on the one hand, seduced towards the 
social sciences by the example of lead- 
ers of the academic bar, yet, on the 
other hand, are repelled from these 
sciences by their own professional 
need for predictable certainty and 
surety, regardless of the price in logic 
or empirical reality at which this cer- 
tainty is sometimes purchased. Put 
more simply, it must always be kept 
in mind that lawyers trade on their 
ability to predict the outcome of the 
legal system before the system itself 
arrives at its results. Any interference 
with this process, real or imagined, 
represents a formidable threat. 


It is also true, of course, that the 
lawyer is at least as ethnocentric as 
the rest of us and uses his profession- 
al training and position as a system of 
technical barbed wire to keep out- 
siders, such as social scientists, on the 
nether side. Equally important too is 
the fact that the lawyer is traditionally 
a man of affairs; the social scientist, 
though he is becoming more so (37), 
still suffers from the declasse fact of 
his almost total immersion in aca- 
demia. As Veblen has noted, on many 
campuses the presumed social and 


business savoir faire of the law pro- 
fessor is reflected in a higher salary, 
lower teaching load, and committee 
and administrative power (14; 47, 
pp. 30, 214). These real differences 
in status seemingly manifest them- 
selves in the reluctance of lawyers to 
give greater credence to the findings 
of social science (or, more accurately, 
to provide situations where findings 
of some note might be forthcoming ). 
Status considerations seem to be im- 
portant in at least partly explaining 
the intense conflicts between patholo- 
gists and psychiatrists — professions 
equivalent to or higher than that of 
law — and lawyers, in contrast to the 
general apathy existing in legal-social 
science relations. 


CRIMINOLOGY AND CRIMINAL LAW 


These general considerations carry 
over into the specific instance of the 
relationship of criminal law and 
criminology. Both fields, it is inter- 
esting to note, are themselves low 
status in the broader areas they repre- 
sent; both are rather peripheral to the 
main current. On the other hand, 
both enjoy a certain protection from 
total professional obloquy; criminolo- 
gy because it is popular with students 
and therefore a_bread-and-butter 
course in sociology departments (18, 
pp. 331-337; 22; 31); criminal law 
because it often provides an avenue of 
political mobility for its practitioners, 
especially district or county attorneys. 


The fortuitous placement of crim- 
inology in departments of sociology in 
the United States has had a critical 
impact on its relationship to the law. 
It is the object of this concluding sec- 
tion to examine the implications of 
this situation, implications which, 
apove and beyond the circumstances 
mentioned earlier as affecting the gen- 
eral relationship of sociology and law, 
add a further dimension, since crim- 
inology deals directly with the ele- 
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ments of criminal law, rather than 
with abstract legal systems. 


The early history of criminology 
provides some clues to its present 
status and to what < = seen as its pres- 
ent difficulties. The -‘udy of criminal 
behavior gained its wn rationale and 
denotation in 1882 when Ferri named 
as “criminal sociology” studies which 
embraced “the experimental data of 
anthropology, of physio- psychology, 
and of criminal statistics, together 
with the means indicated by science 
(repressive or preventive) to combat 
the phenomena of crime” (13, p. 2). 
Ferri in his writings set forth a deter- 
ministic philosophy of criminal etiolo- 
gy, abrogating moral responsibility 
(39, p. 491), and thus set the stage 
for a philosophic rupture between so- 
ciological investigations of criminal 
behavior and legal conceptions of 
such behavior (21). 


The word “criminology” itself was 
essentially a shorthand convenience 
for “criminal anthropology.” It was 
Suggested at a professional conference 
(12, p. 31), and adopted with en- 
thusiasm by the popular press (3, p. 
325). Once defined as “sociology,” 
criminology readily became incorpor- 
ated into this new discipline which 
extended its realm into unclaimed aca- 
demic interstices. Criminology par- 
ticularly fit into the early sociological 
concern with “sin, sex, and sewage” 
(5, p. 145), but when sociology itself 
shifted radically from its social action 
and social welfare ethos into a virtual 
value vacuum criminology inevitably 
became, in the jargon of its parent 
‘discipline, an isolated subculture. The 
‘significance of this development can- 
not be over-emphasized, for it appears 
obvious that only if sociology itself 
commands all the keys to human be- 
havior can criminology, as a socio- 
logical subsection, come to possess a 
monopoly in the explanation of crim- 
inal behavior. Sociology, of course, 





rarely pretends to such heights, and its 
findings blend with those of other 
disciplines with other approaches to 
form something of a variegated ex- 
planatory pattern of human behavior. 
Criminology, we are saying, confined 
to the role of a sociological offspring, 
tends to produce a skewed view of 
the behavior it deals with. 


“[T]he possibility of a science of 
criminal behavior,’ one of the keenest 
of criminologists once wrote, “is simi- 
lar to the possibility of a science of 
any other behavior” (41, p. 24). Gen- 
eral sociological theory, however, has 
been able to select the type or form 
of behavior it could best investigate, 
while criminology has been more 
severely restricted in its subject mat- 
ter. Thus sociological theory readily 
developed beyond a welfare concern 
to examine units more compatible 
with its predilictions. There is, for 
example, considerable difference in 
analyzing small groups per se in con- 
trast to analyzing small groups of 
schizophrenics or small groups of 
criminals. In the first general instance, 
findings from sociology may be highly 
significant, in the second, that of the 
schizophrenic group, they may supply 
only a minor inventory of important 
information on schizophrenic behav- 
ior, and in the third instance, that of 
criminal groups, they may represent 
but one of a number of equally worth- 
while approaches. 


What is being said, then, is that 
criminology, once committed to a so- 
ciological framework, initially profited 
tremendously by gaining significant 
and unexplored insights — one needs 
but to compare the sophistication of 
American criminological effort to that 
of continental investigators to mark 
this.. But, after the groundwork had 
been placed, criminology, it appears, 
may well have suffered from its attach- 
ment to sociology and the concomit- 
ant burden of investigatory parochial- 
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ism. Part of this situation springs 
from the value and reward system of 
sociology which places its topmost 
stress on methodological sophistica- 
tion,* its lowest prestige on substan- 
tive investigation and humanistic dis- 
putation. Sociology, in addition, is 
considerably more concerned with 
causes than with consequences of be- 
havior, and criminology has absorbed 
this particular bias, with not altogether 
desirable results. 


The commitment to sociological 
values is clearly reflected in the latter- 
day attempts by criminologists to 
wiggle away from the criminal law as 
a basis of operation. Emphases are 
placed on deviant behavior, on para- 
sitism, On social pathology. Consum- 
ate and disproportionate attention, as 
one writer has noted, is paid to elabo- 
rate discourse on the precise definition 
of crime (4, p. 5). Much of this 
situation arises from a failure to keep 
the functional separated from the pro- 
cedural aspect of crime (48, p. 77). 
As Michael and Adler argued with 
great skill some time ago, “the most 
precise and least ambiguous definition 
of crime is that which defines it as be- 
havior which is prohibited by the 
criminal code” and this is the “only 
possible definition of crime” (27, p. 
2). From such a framework one of 
the most significant aspects of crim- 
inology becomes the investigation of 
behavior which is mediated by what 
Tappan calls the “axiomatic” proposi- 
tion that “the norms of criminal law 

*Note Mills’ recent criticism that, lack- 
ing really interesting work, sociologists in- 
du!ge in abstract discussicns of ‘method- 
ology,’ a word Mills despises. One achieves 
methcd, Mills says, by asking and answer- 
ing important questions and by paying 
clese attention to the words one is using, 
“especially their degree of generality and 
their logical relations” (28). Schur has 
observed, further, that “exaggerated stress 
on methodclogical precision, and ascetic 
efforts at ethical neutrality, may all tend 
to support an outlook stressing individual, 
rather than’ social, pathclogy (38). 


and its sanctions do exert some meas- 
ure of effective control over human 
behavior” (44, p. 101). These state- 
ments underline the fact that both the 
behavior and the law are of vital im- 
portance. 


Much of the attempt to escape from 
a legally-rooted concept of crime, apart 
from a wholesome endeavor to rede- 
fine behaviorally homogeneous crim- 
inal groups (10), appears to stem 
trom the fact that sociologists are not 
interested, because of disciplinary val- 
ues, in dealing with the diffuse and 
complicated criminal law system, a 
system which they neither created nor 
can control, and therefore prefer to 
ignore. It introduces considerable 
complication for an action theorist, 
for instance, when crime becomes, as 
Carrarra noted, “not action ... but 
infraction” (35, p. 12). The result is 
not dissimilar to a form of tyranny 
exerted by the IBM machine: the 
problem to be investigated becomes 
tailored to the talents of the machine, 
rather than to what might be regarded 
as more desirable considerations. So, 
too, it seems, the criminologist often 
selects for investigation those aspects 
of criminology tailored to sociology 
and by-passes other (and often more 
important) matters which do not fall 
within the sociological compound. 


CONCLUSION 


In conclusion, then, it may be noted 
that both sociology and law, despite 
recurrent flirtations, have been beset 
by some basic conflicts which often 
grow out of deep-seated commitments 
to diverse viewpoints, as well as out 
of more mundane items such as the 
status of the practitioners. Cross- 
fertilization between sociology and 
law, in either direction, has been com- 
paratively limited. In criminology, the 
field of study examined most closely, 
it is felt that an a priori commitment 
to sociological values has produced 
significant insights but, particularly 
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during recent years, has also led to in- 
tellectual roadblocks. Justice Felix 
Frankfurter gave judicial expression to 
an academic truism, often neglected, 
when he wrote in Sweezy v. New 
Hampshire: 


The problems that are the respective 
preoccupations of anthropology, eco- 
nomics, law, psychology, sociology, and 
related areas of scholarship are merely 
departmentalized dealing, by way of 
manageable division of analysis, with 
interpenetrating aspects of holistic per- 
plexities (43). 


In this respect, the present paper 
would stress the conclusion of a re- 
cent UNESCO report which noted 
that the study of criminology is “es- 
sentially a multi-disciplinary affair” 
and that such study “should not be at- 
tached to a single discipline” (9, p. 
48). Without realignments which 
would make the UNESCO recommen- 
dation a reality, it should be under- 
scored further that criminologists re- 
quire a particular dedication to open- 
minded concern with multitudinous 
matters and, in particular, have a sin- 
gular need to take a deeper interest 
in legal material. 
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FEDERAL LAW AND DRUG ADDICTION 


ALFRED R. LINDESMITH 
Indiana Unwersity 


The popular sovereign remedy for 
all crime problems is increased pen- 
alties. In recent years this is nowhere 
better illustrated than in the case of 
narcotic laws in the United States. Al- 
though Federal anti-drug laws are said 
to be revenue measures, the penalties 
for violations at present include the 
possiblity of a death sentence. The 
average sentence of the Federal of- 
fender against these statutes has in- 
creased by more than 300 per cent 
within the last decade, and with the 
denial of probation and parole many 
narcotic violators are now being pun- 
ished more severely than the average 
murderer. While students of crime 
and penology generally deplore this 
popular demand for severity, it should 
often be regarded as a symptom of a 
bad law in an advanced stage of de- 
terioration and as the prelude to basic 
reform. The anti-narcotic laws fall 
into the category of bad laws because 
they are basically unjust, inconsistent 
and irrational. 


This paper is an attempt to sketch 
some of the basic irrationalities and 
deficiencies in the attitude of the Fed- 
eral law toward addiction which prob- 
ably account for its failure to deal ef- 
fectively with addiction. Since the 
author is a sociologist who knows 
less about the law than about addic- 
tion, many of the statements made in 
this paper should be regarded less as 
definitive assertions than as questions, 
or as illustrations of the kinds of 
. problems which arise in the mind of 
a legal layman who observes what is 
done with drug addicts in the courts. 

The basic anti-narcotic statute in 
the United States is the Harrison Act 
of 1914 (5). It was passed as a 
revenue measure and made absolutely 
no direct mention of addicts or addic- 
tion. Its ostensible purpose appeared 


to be simply to make the entire process 
of drug distribution within a country 
a matter of record. The nominal ex- 
cise tax, the requirement that special 
forms be used when drugs were trans- 
ferred, and the requirement that per- 
sons and firms handling drugs register 
and pay fees, all seemed designed to 
accomplish this purpose. There is no 
indication of a legislative intention to 
deny addicts access to legal drugs or 
to interfere in any way with medical 
practices in this area. Thus, the Act 
provided that, 

Nothing contained in this chapter shall 

apply to the dispensing or distribution 

of any of the drugs . . . to a patient by 

a physician, dentist, or veterinary sur- 

geon registered . . . in the course of his 

professional practice only.* 
This exemption for the doctor-patient 
relationship became a bone of con- 
tention when the Act began to be en- 
forced, for nowhere in the statute or 
anywhere else was there a definition 
of what constituted legitimate “pro- 
fessional practice” with respect to 
addicts. 

THE EARLY INTERPRETATION 
OF THE HARRISON ACT 

The passing of the Harrison Act in 
1914 thus left the status of the addict 
almost completely indeterminate. The 
Act did not make addiction illegal and 
it neither authorized nor forbade doc- 
tors to prescribe drugs regularly for 
addicts. All that it clearly and un- 
equivocally did require was that what- 
ever drugs addicts obtained were to 
be secured from physicians registered 
under the Act and that the fact of se- 
curing drugs be made a matter of 
record. While some drug users had 
obtained supplies from physicians pri- 
or to 1914, it was not necessary for 
them to do so since drugs were avail- 


*See sections 1 and 2 of the Act repro- 
duced in (15, pp. 983-984), or (s). 
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able for purchase in pharmacies and 
even from mail order houses. 


In 1915 a Supreme Court decision 
in the U. S. v. Jin Fuey Moy case 
(19) took the first important step 
which ultimately led to the outlawing 
of the addict when it ruled that pos- 
session of smuggled drugs by an ad- 
dict was a violation of the law. The 
defense had contended that the sec- 
tion of the Harrison Act, which spe- 
cifically stated that the possession of 
drugs by unregistered persons was to 
create a presumption of guilt, referred 
only to persons required to register 
and not to all persons. It was argued 
that making possession of illegal drugs 
a crime for anyone had the effect of 
creating an entire class of criminals 
with a stroke of the pen. A similar 
doctrine during the prohibition era 
would have meant that any person 
with a glass or a bottle of liquor would 
have been subject to a prison sentence 
if he were unable to prove that it was 
not bootleg liquor. This decision had 
the effect of forcing the addict to go 
tc the doctor as the only source of 
legal drugs left to him. This remain- 
ing source was shortly eliminated by 
further court decisions in the doctor 
cases. 

The early Supreme Court rulings 
concerning the doctor's relationships 
to addicts were based upon cases in- 
volving physicians who had prescribed 
large quantities of drugs to many ad- 
cicts in an indiscriminate manner. 
The Jin Fuey Moy (8), Webb (20), 
and Behrman (17) cases were deci- 
sive ones of such a nature. In the 
Webb case the court ruled that a pre- 
scription of drugs for an addict “ 
not in the course of professional 
treatment in the attempted cure of 
the habit, but being issued for the 
purpose of providing the user with 
morphine sufficient to keep him com- 
fortable by maintaining his customary 
use...” was mot a prescription with- 


in the meaning of the law and was 
not included within the exemption for 
the doctor-patient situation. The Su- 
preme Court, in reaching this decision, 
apparently did not bother to consult 
medical opinion on the matter, for it 
said that the contrary interpretation 
“would be so plain a perversion of 
meaning that no discussion is re- 
quired.” In a later case (8) the Court 
ruled that a doctor could not legiti- 
mately prescribe drugs “to cater to the 
appetite or satisfy the craving of one 
addicted to the use of the drug.” 
Treasury Department regulations still 
use the Webb case language when 
they instruct the physician that he 
may not provide narcotics for a user 
“to keep him comfortable by main- 
taining his customary use. . . .”* 


The Behrman Case in 1922 gave 
further support to the idea that it 
was not legitimate for a physician to 
prescribe drugs for an addict, for in it 
the court ruled that such prescriptions 
were illegal regardless of the purpose 
the doctor may have had. The decision 
in this case seemed to deprive physi- 
cians of the defense that they had 
acted in good faith, for Dr. Behrman 
was convicted despite the fact that the 
prosecution stipulated that he had 
prescribed drugs in order to treat and 
cure addicts. 


After the Behrman Case the legal 
position of the addict seemed quite 
clear. He was simply denied all access 
to legal drugs. The rulings by the Su- 
preme Court seemed to be moving 
toward the idea that the physician 
could not legally prescribe drugs to 
relieve the addict’s withdrawal dis- 
tress or to maintain his habit, but 
could only provide drugs to an addict 
undergoing institutional withdrawal 
and then only in diminishing doses. 
However, criticism of the law from 

*See (12), a pamphlet 
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medical sources may have shaken the 
Gourt’s confidence, for even before 
the Lindner decision (11) in 1924, 
a note of doubt crept into some de- 
cisions. For example, in the Behrman 
Case, in which vast quantities of drugs 
had been prescribed, the Court sug- 
gested that a single dose or even a 
number of doses might not bring a 
physician within the penalties of the 
law. 


The Supreme Court decisions up to 
1922 made it impossible for doctors 
to treat addicts in any way acceptable 
to law enforcement officials. The am- 
bulatory method of treatment had 
been condemned, and since addicts 
were not accepted in hospitals, the 
doctor's right to administer diminish- 
ing doses during an institutional cure 
was mainly theoretical. The danger of 
arrest and prosecution was clearly rec- 
ognized after 1919 when the first of 
the important doctor cases had been 
decided by the Supreme Court. Most 
doctors simply stopped having any- 
thing to do with addicts and the few 
who did not do this found themselves 
threatened with prosecution. The il- 
licit trafic burgeoned during these 
years as addicts who had formerly ob- 
tained legal supplies turned to it in 
increasing numbers. 


If the legal situation created by 
court decisions on the doctor cases 
had been left as it was in 1922, the 
addict's legal status and his relation- 
ship to the medical profession would 
at least have been relatively clear. A 
definite rule prohibiting medical pre- 
scriptions, for users except under ex- 
tremely restricted circumstances 
seemed to be in the process of emerg- 
ing from a series of court decisions 
which were reasonably unambiguous 
and consistent with each other. The 
Treasury Department, entrusted with 
the enforcement of the law because 
it was a tex measure, had drawn up 
regulations which were based upon 


these early decisions. These regula- 
tions instructed doctors as to when 
they might give drugs to addicts and 
when not to and advised them to con- 
sult the police for advice in doubtful 
cases. The whole theory implicit in 
them was that addiction is not a dis- 
ease at all but a willful indulgence 
meriting punishment rather than 
medical treatment. Regular adminis- 
tration of drugs to addicts was de- 
clared to be legal only in the case of 
aged and infirm addicts in whom with- 
drawal might cause death and in the 
case of persons afflicted with such 
diseases as incurable cancer. Current 
regulations of the Federal Bureau of 
Narcotics are still substantially the 
same with respect to these points (9). 


THE LINDNER CASE (11) 


Unlike the doctors in the earlier 
cases, Dr. Lindner, a Seattle practition- 
er, provided only four tablets of drugs 
for one addict. The addict, a woman, 
came to his office in state of partial 
withdrawal and he provided her with 
drugs to be used at her discretion. 
She was an informer who reported the 
incident to the police and Dr. Lind- 
ner was prosecuted for criminal viola- 
tion of the law. Judging from the 
previous court decisions and from the 
Treasury Department regulations in 
force at the time, Lindner should have 
been convicted, and he was. The low- 
er court could hardly have reached 
any other decision, for Dr. Lindner 
had obviously given drugs to this user 
to relieve withdrawal distress and te 
maintain customary usage and there 
was no thought of cure. 


Nevertheless, after prolonged liti- 
gation, which is said to have cost Dr. 
Lindner $30,000 and caused him to 
be without a medical license for two 
years, he was finally exonerated by the 
Supreme Court. In its opinion, a 
unanimous one, the Court discussed 
the earlier doctor cases of Doremus, 
Jin Fuey Moy, Webb, Balint and 
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Behrman. While it did not specifical- 
ly repudiate the doctrines drawn from 
these cases concerning the doctor's 
right to prescribe for addicts, it did 
explain that these cases had involved 
flagrant abuse and that the decisions 
had to be considered in this context. 
Reiterating that the Harrison Law was 
a revenue measure, the Court added 
the following important statement: 


It (the Act) says nothing of “addicts” 
and dces nct undertake to prescribe 
methcds for their medical treatment. 
They are diseased and proper subjects 
fer such treatment, and we cannot pos- 
sibly conclude that a physician acted 
improperly or unwisely or for other than 
medical purposes solely because he has 
di-pensed to one of them, in the ordin- 
arv course and in gocd faith, four small 
tablets of morphine or cocaine for relief 
eof conditions incident to addiction. 
What constitutes bona fide medical 
practice must be determined upon con- 
sideration of evidence and attending 
circumstances (11, p. 18). 


Commenting upon the Webb Case, 
the interpretation of which it did not 
accept, the Court commented that the 
rule therein formulated 


must not be construed as forbiding every 
prescription for drugs, irrespective of 
quantity, when designed temporarily to 
alleviate an addict’s pains, although it 
may have been issued in good faith and 
without design to defeat the revenues 
(11, p. 20). 


Of the Behrman decision the Court 
similarly warned: 


The opinion cannot be accepted as au- 
thority fer holding that a physician who 
acts bona fide and according to fair 
medical standards may never give an 
addict moderate amounts of drugs for 
self-administration in order to relieve 
conditions incident to addiction. En- 
forcement of the tax demands no such 
drastic rule, and if the Act had such 
scope it would certainly encounter grave 
constitutional difficulties (11, p. 22). 


The two new elements in this de- 
cision are (a) the Court's explicit 
espousal of the view that addiction is 
a disease and (b) the rule that a 
physician acting in good faith and 
according to fair medical standards 


may give an addict moderate amounts 
of drugs to relieve withdrawal distress 
without necessarily violating the law. 


This opinion, which is still the con- 
trolling doctrine of the Federal Courts, 
seems to make nonsense of what had 
gone before, for it said that the addict 
who had been denied medical care by 
earlier decisions was a diseased per- 
son entitled to such care. More im- 
portant still it clearly implies that the 
question of what constitutes proper 
medical care is a medical issue and 
therefore, presumably, one to be 
settled, not by legislators, judges, jur- 
ies or policemen, but by the medical 
profession itself. Certainly the Fed- 
eral courts in particular cannot legally 
tell doctors what to do with addicts 
if addiction is viewed as a disease. 


The logical consequences which 
seem to follow from the acceptance of 
the Lindner opinion were spelled out 
as follows by Federal Judge Yank- 
wich in 1936: 


I am satisfied therefore, that the Lind- 
ner case, and the cases which interpret 
it, lay down the rule definitely that the 
statute does not say what drugs a physi- 
cian may prescribe to an addict. Nor 
does it say the quantity which a physi- 
cian may or may not prescribe. Nor 
does it regulate the frequency of pre- 
scription. Any attempt to so interpret 
the statute, by an administrative inter- 
pretation, whether that administrative 
interpretation be oral, in writing, or by 
an officer or by a regulation of the de- 
partment, would be not only contrary 
to the law, but would also make the 
law unconstitutional as being clearly a 
regulation of the practice of medicine 
(16, p. 553). 
The references to administrative in- 
terpretation and regulation in this 
statement refer to Treasury Depart- 
ment regulations already referred to, 
which do in fact instruct physicians 
as to when they may and may not pre- 
scribe drugs for addicts. If this opin- 
ion is correct, the conclusion is in- 
escapable that the present punitive 
system of dealing with addicts and the 
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Treasury Department regulations on 
which it is based are in direct viola- 
tion of Federal law and based upon 
an unconstitutional interpretation of 
the Harrison Act. 

If the Lindner Case dictum that ad- 
diction is a disease had been taken 
literally, a rational procedure which 
might have been adopted is suggested 
by what was done in Britain when the 
same disagreement arose between en- 
torcement authorities and British phy- 
sicians concerning the physician's right 
to prescribe regularly for addicts.* 
The Government was asked to set up 
a committee of medical men to inves- 
tigate the question. The Rolleston 
Committee was the result. After ex- 
tensive hearings in which this com- 
mittee listened especially to the testi- 
mony of medical men with special 
knowledge and experience of the sub- 
ject, the committee reported that doc- 
tors might prescribe drugs regularly 
for addicts and specified the condi- 
tions under which this might be done 
and the precautions which should be 
observed. This report, published in 
1926, then became the official inter- 
pretation of the Dangerous Drug Laws 
of 1920 which were very much like 
the Harrison Act in all respects except 
that they were not called tax measures. 


No similar appeal to the medical 
profession was made in the United 
States where the courts themselves 
have tried to formulate the relevant 
rules. The only recourse to medical 
advice has been through the use of 
expert testimony in the usual pattern, 
with prosecution experts supporting 
the prosecution’s view, defense ex- 
perts opposing them, and the jury 
choosing between the conflicting 
views. This makes a jury of laymen 
the arbiters of a technical medical dis- 
pute and in practice means that the 
courts intervene in a medical contro- 
versy on the side of the faction which 


*See (10). 





supports the Government's enforce- 
ment program. 


OTHER INTERPRETATIONS 
OF THE LINDNER CASE 


As far as enforcement policies are 
concerned, the Lindner Case has had 
practically no effect and remains a 
ceremonial gesture of no_ practical 
significance for either addicts or phy- 
sicians. Most assistant prosecutors ac- 
quiring trial experience in narcotics 
cases, and most police officers, prob- 
ably do not know of its existence, for 
there is no reference to it in most of 
the literature issued by the Federal 
Bureau of Narcotics. The risk of ar- 
rest remains as before for physicians 
who attempt to treat addicts as dis- 
eased persons and addicts still find 
that the doors of the hospital and the 
doctor’s office are closed to them. 


There are a number of reasons for 
the impotence of the Lindner doctrine 
and prominent among them is the 
legal confusion in the subsequent 
cases. After the Lindner decision ap- 
peared in 1925, the Supreme Court 
has not had the opportunity to expand 
and clarify it by ruling on other simi- 
lar cases. Reasons for this lack of op- 
portunity are probably that few repu- 
table physicians care to play Russian 
roulette with their careers by chal- 
lenging existing enforcement prac- 
tices, and secondly, that the Govern- 
ment probably avoids taking certain 
types of cases to the Supreme Court so 
as not to give that body a chance to 
expand and emphasize the precedent 
of the Lindner Case. 


The lower Federal courts were no 
doubt reluctant to follow the logical 
implications of the Lindner Case, for 
this would have meant upsetting an 
established enforcement policy vigor- 
ously supported by police propaganda 
and to some extent by popular opinion 
and by part of the medical profession. 
In 1925 this policy had been in opera- 
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tion for a decade. Apathy in the medi- 
cal and legal professions, based in 
large part upon the facts of the ad- 
dict’s low social status, his lack of 
funds, and that he is a difficult and 
troublesome person, contributed heav- 
ily to the reluctance to change the 
status quo. 


A legal device favoring this con- 
scrvative position was to interpret the 
rule of the Lindner Case as one which 
supplemented rather than replaced the 
older ones. Thus the Circuit Court of 
Appeals of the 10th Circuit in the 
Strader v. United States Case (14) 
reversed the conviction of a doctor 
and stated: 

The statute does net prescribe the dis- 

eases for which morphine may be sup- 

plied. Regulation 85 (of the Federal 

Bureau of Narcotics) issued under its 

provisions forbids the giving of a pre- 

scription to an addict, or habitual user 
of narcotics, not in the course of pro- 
fessional treatment, but for the purpose 
of providing him with a sufficient quan- 
tity to keep him comfortable by main- 
taixing his customary use. Neither the 

statute nor the regulations preclude a 

thysician from giving an addict a moder- 

ate amount of drugs in order to relieve 

a condition incident to addiction (with- 

drawal distress), if the physician acts in 

good faith and in accord with fair medi- 

cal standards (14, p. 589).* 


The italicized statements formulate 
two mutually incompatible rules. The 
first is that of the Webb Case; the 
second, that of Lindner. A doctor who 
provides an addict with drugs to re- 
lieve withdrawal distress necessarily 
also keeps him comfortable by main- 
taining customary use. No medical 
person acquainted with addiction 
would ever have been guilty of mak- 
ing this absurd statement which makes 
a distinction without a difference. 
Since both of these rules apply simul- 
taneously to the reputable physician 
who treats an addict, there is no way 
of knowing whether he should be 


*Italics added. See also the much later 
case of U.S. v. Brandenberg (18). 


convicted under the first or exonerated 
under the second. 


Without analyzing in detail other 
specific post-Lindner cases, the fol- 
lowing general points may be made 
concerning them and their implica- 
tions: (1) the Courts have not re- 
linquished their right to rule on the 
good faith of the physician or to sub- 
mit this question to the jury, and since 
no definite rules defining good faith 
have ever been formulated, the physi- 
cian can only discover whether he 
acted legitimately after a criminal 
trial; (2) a physician’s sincere convic- 
tion that the oath of his profession 
and his ethical duty to relieve human 
suffering and to give first importance 
to the welfare of his patient obligate 
him to provide addicts with drugs, 
has not been an effective legal de- 
fense; (3) physicians of admitted in- 
tegrity and sound professional repu- 
tation have continued to be arrested, 
indicted and convicted; (4) medical 
experts of national reputation in the 
field of addiction whose opinions of 
the proper treatment of addicts would 
ordinarily be regarded as of decisive 
significance in defining legitimate 
medical practice have been indicted, 
tried and convicted for acting in ac- 
cordance with their beliefs; (5) the 
Federal Courts have done next to 
nothing to restrict their jurisdiction 
in marcotic cases in a manner con- 
sistent with their own doctrine that 
addiction is a disease. 


In connection with point (4), two 
additional cases should be mentioned, 
those of United States v. Anthony 
(16) and Carey v. United States (3). 
These two cases involved three physi- 
cians, Carey, Williams, and Anthony, 
who were asked by the City of Los 
Angeles, at the behest of the Los 
Angeles Medical Association, to take 
over the treatment of addicts who 
were former patients in that City’s 
narcotics clinic. All were convicted in 
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Federal Court for violations of the 
narcotic laws. The conviction of An- 
thony was reversed in an appeals 
court, but the appeals of Carey and 
Williams were rejected on technical 
grounds and their convictions stand.* 
Of the three, E. H. Williams was a 
prominent author included in Who’s 
Who, a former associate editor of the 
Encyclopaedia Britannica, and a na- 
tionally known expert on narcotic ad- 
diction whose writings are still read 
and respected. The conviction of 
Williams epitomizes the inconsistency 
of the legal attitudes in this field, and 
underlines the risks which lesser fig- 
ures in the medical field assume when 
they attempt to treat addiction as a 
disease. 


The irony involved in the convic- 
tion of E. H. Williams is emphasized 
by the fact that in his trial, the stool 
pigeon who testified in court against 
him admitted that he was under the 
influence of drugs supplied to him by 
Government agents and that he had 
previously been so supplied. In most 
of the other doctor cases, drug using 
stool pigeons were also used, as the 
records indicate. The courts have de- 
plored this practice but have tolerated 
it aS a necessary expedient in law en- 
forcement, thus sanctioning the pro- 
vision of drugs by addicts by the po- 
lice while denying the same right to 
physicians. 


THE NARCOTIC BUREAU’S VIEW 
OF THE LINDNER CASE 


That the Lindner Case is an em- 
barrassment to the Federal Bureau of 
Narcotics is strongly suggested by the 


*This case is angrily and extensively 
commented upon by H. S. Williams, broth- 
er of the defendant Williams, in (21; 22). 
Another prominent medical authority on 
addiction, Dr. E. S. Bishop, was indicted 
in 1920. Both Williams and Bishop were 
critics of the Government’s enforcement 
program and it is suspected by some that 
they may have been prosecuted for that 


reason. 
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consistent failure of this Bureau to 
call attention to it. In a recent publi- 
cation, the Bureau disputes the usual 
interpretations and argues that the 
Lindner decision is explained by a de- 
fect in the indictment which did not 
allege that Dr. Lindner acted in an 
unprofessional manner: 


It seems, therefore, that the substance of 
the holding was that, in the absence of 
an averment in the indictment that the 
sale was not in the course of profession- 
al practice only, the Court could not find 
as a matter of law that the sale of the 
tablets by Dr. Lindner “necessarily 
transcended” the limits of professional 
practice. 


We submit that the Lindner case did 
not lay down the rule that a doctor act- 
ing in good faith and guided by proper 
standards of medical practice may give 
an addict moderate amounts of drugs in 
order to relieve conditions incident to 
addiction. What the Court stated in the 
Lindner case was that the opinion (in 
the Behrman Case) “cannot be accepted 
as authority for holding that a physi- 
cian, who acts bona fide and according 
to fair medical standards, may never 
give an addict moderate amounts of 
drugs for self-administration in order to 
relieve conditions incident to addiction.” 
This is not an affirmative declaration 
that a physician may continue to dis- 
pense narcotic drugs to an addict to 
gratify addiction (4, p. 160). 

The Bureau then goes on to call atten- 
tion to the fact that many doctors 
have been convicted subsequent to 
the Lindner Case for supplying drugs 
to addicts and that in at least ten 
instances these convictions were up- 
held by United States Courts of Ap- 
peals. 


The Bureau in this statement, which 
is one of the exceedingly rare occa- 
sions in which it takes any note what- 
ever of the Lindner Case, makes no 
mention of the doctrine of the Fed- 
eral Courts that addiction is a disease. 
Regardless of the merits of the Bu- 
reau’s position from a legal or a logi- 
cal point of view, it is this interpreta- 
tion upon which its regulations are 
based and it is these regulations, 
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rather than the decisions of the courts 
or the statutes themselves, which di- 
rectly guide enforcement policy. The 
Bureau's interpretation clearly leaves 
the determination of legitimate medi- 
cal handling of addicts within the 
police domain and justifies, however 
shaky the reasoning may seem, the 
continued prosecution of physicians 
whether reputable or not. 


OFFICIAL INCONSISTENCY 


As already pointed out, while the 
courts and enforcement officials have 
shown zealous concern in preventing 
doctors from keeping drug users “com- 
fortable,” the police have been per- 
mitted to keep drug using stool 
pigeons comfortable while working 
for the Government. More than that, 
the police regularly use the withdraw- 
al distress of the addict as a built-in 
third degree to force addicts to pro- 
vide information and to act as stool 
pigeons. They withhold drugs as pun- 
ishment and provide drugs as a re- 
ward in order to secure desired co- 
Operation and testimony. 


In addition to these practices of the 
police, it is of interest to note that 
Public Health Service officials at the 
lexington institution sometimes pro- 
vide regular supplies of drugs to ad- 
dicts over a period of time prelimi- 
nary to complete withdrawal.* This 
is recognized by experienced practi- 
tioners as a desirable practice because 
it permits the addict’s health to be 
built up and it allows for a period of 
needed psychological preparation for 
the ordeal ot withdrawal. Outside of 
an institution this practice has the 
added virtue of removing the user 
from the control of the underworld 
drug peddler. Nevertheless, current en- 
forcement practices effectively deny the 
ordinary physician the right to do this. 

Other Lexington practices have 
even more drastic implications. For 


_ *See the testimony of Dr. Himmelsboch 
in (6, p. 1481). 


example, in experimentation with hu- 
man subjects in that institution to 
which users are presumably sent for 
cure, non-using inmates have on rfe- 
peated occasions deliberately been 
given drugs to establish addiction.* * 
This has been justified on the grounds 
that the subjects were volunteers and 
were addicts of long standing, imply- 
ing that it is not a crime to provide an 
addict with drugs if that is what he 
wants and if he is an incurable addict 
anyway! If it is a crime to establish 
active addiction in a non-using person 
outside of Lexington it is difficult to 
understand how any conceivable legal 
authority could make it non-criminal in 
Lexington. The argument here is, not 
that the Lexington physicians should 
have less latitude, but that others 
should have more. 


THE TAX THEORY 


It is probably pointless to indicate 
that the theory that the narcotic laws 
are merely revenue measures rather 
than police measures strains the 
imagination and is not taken seriously. 
For example, on this theory the police 
officers who forcibly pumped out the 
contents of a drug peddler’s stomach 
in the Rochin Case (13) were inter- 
ested only in the infinitesimal unpaid 
tax on the drugs found in his stomach. 
While the courts invalidated this tech- 
nique, they have more recently ap- 
proved of a similar forcible search of 
a drug peddler’s rectum on the grounds 
that probable cause existed for believ- 
ing that a quantity of drugs was there 
concealed (2). The penalties provided 
for violators also clearly do not make 
sense as tax collection devices. 

Apart from the many obvious ab- 
surdities of the tax law theory, this 
view may have contributed to the fact 
that the narcotic laws make no dis- 
tinction in principle between the per- 
petrator of the crime and the victim 
of it. Under the tax theory it is pos- 


**See, for example, (7). 











sible to argue that the addict aids and 
abets the peddlar in the evasion of the 
tax by buying and possessing illicit 
drugs. Under this theory the rational 
solution which would facilitate the 
collection of the tax would be to give 
the user access to legal drugs from 
registered physicians. 

If the peddler’s crime is regarded 
as something other than a tax matter, 
it must be conceded that the harm 
done by him is mainly upon the ad- 
dict or the potential addict. This 
would seem to imply that the func- 
tion of the law is to protect addicts 
from peddlers— an obvious absurd- 
ity. It is even possible to argue, since 
the relief of withdrawal distress is a 
medical function and a humanitarian 
service for the diseased addict whose 
life may be placed in jeopardy by re- 
peated unattended withdrawals and 
whose health certainly is, that the 
peddler substitutes for the doctor and 
performs a quasi-medical function. 
Under current conditions the peddler 
is the only source from which the user 
can obtain relief from his suffering; 
without him the addict is forced to 
undergo withdrawal without medical 
attention, unless the police will give 
him relief in violation of law. 


The reason for the lack of distinc- 
tion in the statutes between addict 
and peddler again represents a sacri- 
fice of principle for expediency. The 
original formulation in 1915 of the 
theory that mere possession of illicit 
drugs by an addict was an offense may 
well have reflected pressure from en- 
forcement sources which have always 
complained of the difficulty involved 
in proving sale. The possession doc- 
trine makes it easier to convict 
peddlers; it makes it even easier to 


convict addicts. Placing the victim of - 


the peddler under the same penalties 
as those provided for peddlers serves 
another extremely vital enforcement 
function by providing the leverage to 
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force addicts to cooperate with the 
police in trapping higher sources of 
supply. All of this makes sense from 
the enforcement viewpoint, but it does 
not make sense if the addict is viewed 
as a diseased person, for it subjects 
him to exploitation not only by 
peddlers but also by the police, and it 
causes him to be sent to jail or prison 
solely because he is addicted or be- 
cause he refuses to become an in- 
former. 


In practice the injustice involved is 
enhanced by the relative ease with 
which addicts are apprehended and 
the great difficulty in apprehending 
important illicit traffickers. The head 
of the Federal Narcotics Bureau has 
propounded the remarkable sugges- 
tion that the incarceration of users is 
an effective line of attack upon the 
peddler: 

From the practical standpoint it is fun- 

damental that a business, legal or illegal, 

would be bound to fail if deprived of 
customers, and the peddler of narcotic 
drugs is no exception. If the peddler 

were deprived of a market for his il- 

legal wares, he would cease to exist. As 

long as the addict is at liberty to come 
and go, the peddler has a steady cus 

tomer (1, p. 161). 


CONCLUSIONS 


It has been pointed out that the 
present system of dealing with ad- 
dicts is irrational and inconsistent and 
that it was not established by legisla- 
tive intention or by court decisions but 
rather by administrative action within 
the Treasury Department. Legal con- 
fusion as exemplified in court deci- 
sions and general indifference on the 
part of the legal and medical pro- 
fessions form an important part of the 
background which has permitted the 
early line which enforcement took to 
continue in the face of apparently ad- 
verse court decisions. 


The inefficiency of the narcotic laws 
is indicated by the relatively enormous 
extent of the problem and by the 
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many evils which have come to be 
peculiarly associated with addiction in 
this country. This inefficiency prob- 
ably arises from the basic inappropri- 
ateness and injustice of the laws as 
presently interpreted and enforced; 
more specifically, it arises from en- 
croachments by police and courts upon 
the medical domain involving the ex- 
tension of the criminal law beyond its 
reasonable limits. In the long run it is 
fortunate that the narcotic laws have 
been ineffective, for unjust and in- 
appropriate laws ought to fail. Pub- 
lic hysteria and popular demands for 
severe penalties played little part in 
the establishment of current practices 
and should be considered as effects, 
rather than causes of the basic legal 
situation. 


Present confusion regarding the 
nature and purposes of anti-narcotic 
legislation is so great and so deeply im- 
bedded in popular opinion and in the 
legal records that it is highly im- 
probable that the situation can be cor- 
rected by future court decisions or by 
any measure short of repeal of the 
Harrison Act. As penalties have been 
progressively increased beyond the 
bounds of reason, as the addict has 
been progressively reduced in status 
and stripped of his rights until he has 
become an outlaw, and as the demand 
for even more severe penalties has 
continued, professional opinion has 
increasingly recognized these trends as 
symptoms of the need for basic re- 
form. Opposition to the law has 
grown proportionately with the in- 
crease in the penalties. It seems rea- 
sonable to believe that legislatures 
will not for long be able to ignore 
this drift of opinion. 


REFERENCES 


1. Anslinger, H. J. and W. F. Tompkins, 
The Traffic in Narcotics (New York: 
Funk and Wagnalls, 1953). 

2. Blackford v. U.S., 247 F. 2d 745 
(9th Cir. 1957). 


3. Carey v. US., 86 F. 2d 461 (oth 
Cir. 1936). 

4. Comments on Narcotic Drugs: In- 
terim Report of the Joint Committee of 
the American Bar Association and the 
American Medical Association on Nar- 
cotic Drugs by Advisory Committee to 
the Federal Bureau of Narcotics, U. S. 
Treasury Department, Bureau of Nar- 
cotics, 1959. 

5. The Harrison Act, 28 Stat. 785 
(1914) as amended 26 US.C. 

6. Hearings before the Subcommittee 
on Improvements in the Federal Crim- 
inal Ccde of the Committee on the Ju- 
diciary, United States Senate, U.S. Gov- 
ernment Printing Office, 1956. 

7. Isbell, H., A. Wikler, N. B. Eddy, 
J. L. Wilson and C. F. Moran, “Toler- 
ance and Addiction Liability of 6-Di- 
methylamino-4-4 - Diphenylheptanone - 3 
(Methadon),” Journal of the A.M.A., 
135 (December 6, 1947), 888-894. 

8. Jin Fuey Moy v. US., 254 US. 
189 (1920). 

9. King, R., “Law and Enforcement 
Policies,” Law and Contemporary Prob- 
lems, 22 (Winter, 1957), 113-131. 

10. Lindesmith, A. R., “The British Sys- 
tem of Narcotics Control,” Law and 
Contemporary Problems, 22 (Winter, 
1957), 138-154. 

11. Lindner v. U.S., 268 U.S. 5 (1925). 
12. Pamphlet No. 56, revised, US. 
Treasury Department, Bureau of Nar- 
cotics, July, 1938. 


13. Rochin v. California, 342 US. 165 
(1952). 

14. Stroder v. U.S., 72 F. 2d 589 (10th 
Cir., 1934). 


15. Terrv, C., and M. Pellens, The 
Opium Problem (New York: Bureau of 
Social Hygiene, 1928). 

16. U.S. v. Anthony, 15 F. Supp. 533 
(1936). 

7. 0S. 9. 
(1922). 


Behrman, 258 US. 280 


18. U.S. v. Brandenberg, 155 F. 2d 110 
(1946). 


19. U.S. v. Jin Fuey Moy, 241 US. 394 
(1915). 


20. Webb v. U.S., 249 U.S. 96 (1919). 


21. Williams, H. S., Drugs Against Man 
(New York: McBride, 1935). 


22, ————.,, Drug Addicts are Human 
Beings 
1938). 


(Washington, D. C.: Shaw, 








JURORS’ ASSESSMENT OF CRIMINAL RESPONSIBILITY 


RITA M. JAMES 
Research Associate, University of Chicago Law School 


This paper will report some quali- 
tative impressions of jurors’ assess- 
ments of criminal responsibility. The 
materials discussed here are part of a 
much larger study of jury decision 
making, the full results of which will 
be published in a series of separate 
volumes.* One of these volumes will 
deal with jurors’ reactions to alterna- 
tive legal criteria of responsibility in 
a sequence of experimental cases in- 
volving a plea of insanity. The pres- 
ent discussion will be limited to com- 
ments and impressions relevant to 
jurors’ assessment of responsibility in 
the first of these jury experiments. 
The problem as we have approached 
it may be divided into three sections: 
the legal and historical background, 
the research design, and the data. 


The belief that a criminal should 
be held responsible because he is 
capable of exercising choice is de- 
rived from a view of human nature 
which sees the individual as a rational 
being, socialized by the norms of so- 
ciety, and capable of controlling his 
own conduct. It rejects’ the determin- 
istic view that an individual is con- 
trolled by psychic, divine, or social 
forces which render him helpless to 
abstain from antisocial behavior. The 
individual is seen not as the victim of 
his society, his environment, his class, 
or his God but as a true controller 
and engineer of his own destiny. As 
Dean Pound suggested: “Our tradi- 
tional law thinks of the offender as a 
moral agent who, having before him 
the choice whether to do right or 


*Research on the jury system has been 
the concern of lawyers and social scien- 
tists at the University of Chicago Law 
School since 1953 under the general direc- 
tion of Fred L. Strodtbeck. Materials al- 
ready published include (20; 19; 11; 12). 





wrong, intentionally chooses to do 
wrong.’ ** 

This does not imply that criminal 
law fails totally to recognize the ef- 
fects of environment — e.g., poverty, 
broken homes, etc.—on individual 
behavior. It does imply that the law 
does not believe that these environ- 
mental influences can totally over- 
whelm the individual. The law has 
traditionally taken into account ex- 
ceptional circumstances or observed 
special categories. Neither infants nor 
persons acting under a form of coer- 
cion or compulsion nor the insane 
can be convicted of a crime, because 
they fail to fulfill the expectations of 
responsible human behavior.*** As 
Herbert Wechsler pointed out: “Re- 
sponsibility criteria define a broad ex- 
ception: the theory of this exception 
is that it is futile to threaten and con- 
demn persons who through no fault 
of their own are wholly beyond the 
range of influence of threatened sanc- 
tions of this kind” (21, p. 367). 


Thus, the nature of the penal law 
is derivable from the foregoiong view 
of human capacity. A person is liable 
to punishment if he commits a legal- 
ly proscribed act because it is assumed 
that he is accountable as a competent 
person for voluntary conduct. Th2 
act of punishment, as has been ob- 
served by many students of law and 
society, expresses a formal condemna- 
tion, the aim of which is not only to 
punish and deter the offender but “to 
give concrete effect and publicity to 
the communities’ standards of right 


**Cited in (6, p. 109). 


***There is 4 substantial legal literature 
cencerned with criminal responsibility as it 
is related to a plea of insanity. A partial 
bibliography on this subject includes (2; 
Ss Gs O05 265 E55 Bhs BPS 28t Dep. 
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and wrong” (9, p. 272). Thus the act 
of punishment serves to impress upon 
the law-abiding public the fact that 
persons who commit legal transgres- 
sions da not go unnoticed or unpun- 
ished. When the society is remiss and 
the offender is allowed to go unpun- 
ished, this may have latent disfunc- 
tional consequences for the system. 
The law-abiding public may feel that 
it is not being suitably rewarded for 
its own conforming behavior. In a 
later section of the paper we shall 
note the umeasy manner in which 
jurors talk about persons they knew 
who received “Section 8” discharges 
from the armed services and yet who 
seemed to adjust with no difficulty to 
civilian life. 


In most legal controversies over 
jury instructions, in criminal as well 
as civil cases, the elements encoun- 
tered usually have had three dimen- 
sions: the communication of instruc- 
tions tO a jury sO as to assure optimal 
understanding; the delineation of the 
scope of testimony or the admissibility 
of evidence; and the determination of 
the intrinsic meaning of the principle. 
Interestingly enough, the controversy 
around the insanity instructions has 
never been seriously concerned with 
the first two aspects of the problem 
but has been wholly centered on the 
third. Thus the issue has never been 
how to communicate instructions; it 
has been what should the instructions 
mean; where should the boundaries 
of responsibility be fixed.* 


The rule of law applicable to a plea 
of insanity which has been in effect 
in the United States since 1851 is the 
M’Naghten rule, which provides that 


*The recent opinions of Circuit Judges 
David L. Bazelon and E. Barrett Pretty- 
man of the U. S. Court of Appeals for the 
District of Cclumbia aptly illustrate the 
felt need on the part of the bench at least 
fer further elucidation of the principles 
involved in the determination of respon- 
sibility. See (23; 3). 


To establish a defense on the grounds 
of insanity, it must be clearly proved 
that, at the time of the committing of 
the act, the party accused was laboring 
under such a defect of reason, from dis- 
ease of the mind, as not to know the 
nature and the quality of the act he was 
doing; or, if he did know it, that he did 
not know he was doing what was 
wrong (13). 
Thus, the “right from wrong” cri- 
terion restates the premise that the 
offender is a rational being capable of 
voluntary conduct, of distinguishing 
right from wrong; capable, that is, 
unless he is suffering from a disease 
which imcapacitates his cognitive 
faculties. 


Almost from the moment of its 
adoption** the M’Naghten rule has 
been the object of considerable criti- 
cism. In recent years the critics of 
the rule have intensified their attacks 
and have specified the following 
points as its major sources of weak- 
ness. The M'’Naghten formulation 
fails to take into account the im- 
portance of noncognitive processes in 
human behavior and restricts the scope 
of expert testimony. They argue that, 
as the rule is currently interpreted, it 
does not permit the psychiatrist to 
testify on matters in which consider- 
able knowledge has been gained since 
the M’Naghten decision was handed 
down in 1843. Despite the criticisms, 
however, there was no break in the 
uniform acceptance of the rule in the 
United States*** until very recently. 


Some jurisdictions have included 
with the M’Naghten rule an addition- 
al and still older rule for assessing 
responsibility. But the rule, known as 


**The judges sitting on the case estab- 
liching the M’Naghten rule in England in 
1843 were accused by Queen Victoria of 
participating in a miscarriage of justice, 
and by the newspapers of the day as being 
“seft-headed.” 

***In New Hampshire in 1869, another 
criterion was intreduced in (18). This 
rule, however, was neither adopted else- 
where nor tested extensively in the state 
of New Hampshire. 
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the “irresistible impulse” standard, is 
not applied anywhere in the United 
States as the sole criterion of respon- 
sibility.* There are those who believe 
it has little applicability, either be- 
cause its doctrine is already included 
within the M’Naghten formula, or be- 
cause, like the M’Naghten rule, it em- 
phasizes only a limited aspect of per- 
sonality. The basic criticism is that 
the notion of an irresistible impulse is 
unintelligible as a criterion for dis- 
tinguishing the normal from the ab- 
normal offender. 


In 1954, the Circuit Court of the 
District of Columbia, in an opinion 
by Judge Bazelon, provided a dra- 
matic stimulus to the controversy by 
introducing still another criterion for 
assessing responsibility in cases in- 
volving a plea of insanity. This new 
rule repudiated the traditional right- 
wrong and irresistible-impulse tests 
and adopted a criterion which was 
believed to be more in keeping with 
modern psychiatric knowledge. The 
Durham rule states: 


If from all the evidence in the case you 
believe beyond a reasonable doubt that 
the defendant committed the crime of 
which he is accused in manner and form 
as charged in the indictment, and if you 
believe beyond a reasonable doubt that 
the accused was not suffering from a dis- 
eased or defective mental condition at 
the time he committed the criminal act, 
you may find him guilty. If you believe 
he was suffering frem a diseased or de- 
fective mental condition when he com- 
mitted the act, but beyond a reasonable 
doubt that the act was not the preduct 


*At the present time the irresistible im- 
pulse is applicable as a supplement to the 
M’Naghten rule in seventeen states. The 
rule states: In order to constitute a crime, 
a person must have intelligence and ca- 
pacity enough to have a criminal intent 
and purpose and if his reason and mental 
powers are either so deficient that he has 
no will, no conscience, or controlling 
mental power, or if, through the over- 
whelming violence of mental disease, his 
intellectual power is for the time obliter- 
ated, he is not a res~onsible moral agent, 
and he is not punishable for criminal acts. 
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of such mental abnormality, you may 
find him guilty. If you believe he was 
suffering from a mental disorder at the 
time he committed the act and the 
criminal act was a preduct of mental 
abnermality, you must find the accused 
net guilty by reason of insanity (4). 
The Durham rule has as yet not 
been adopted outside the District of 
Columbia. However, unlike the New 
Hampshire standard, which attracted 
little attention, the Durham rule has 
been reviewed many times in the brief 
period since its adoption in 1954. 


Even those who have been critical 
of the M’Naghten rule because of its 
emphasis on cognition and have gen- 
erally applauded the direction of the 
Durham standard are not completely 
satisfied with the rule as it is now 
formulated. They see in its wording 
ambiguities and vagueness so great as 
to impair seriously its application by a 
jury of laymen. Where, in the above 
phrasing, they ask, are jurors to find 
suitable guides for defining when an 
impairment is severe enough to con- 
fer immunity and for establishing the 
relationship between the impairment 
and the act? Those who are generally 
sympathetic to the M’Naghten formu- 
lation, although they agree that the 
phrase “to know” needs to be revised 
or more broadly interpreted, are criti- 
cal of the Durham test because “it 
ignores cognition; it ignores the ra- 
tional element of purposive conduct; 
it ignores the question that is crucial 
from the perspective of the law — 
whether the accused was competent to 
make the moral decision” (9, p. 288). 
Thus, whereas M’Naghten is criticized 
for overemphasizing the cognitive as- 
pects of human behavior, Durham is 
criticized for underemphasizing those 
same aspects. 


A year after Durham, in 1955, the 
American Law Institute proposed a 
rule which was to overcome some of 
the objections to both the right-wrong 
and product criteria in that it recog- 
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nized the importance of both volition- 
al and cognitive faculties. At the same 
time, some attempt was made to define 
the degree of impairment necessary 
for conferring immunity. The sug- 
gested rule appears below: 


(1) A person is not responsible for 
criminal conduct if at the time of such 
conduct as a result of mental disease or 
defect he lacks substantial capacity 
either to appreciate the criminality of 
his conduct or te conform his conduct 
to the requirements of the law. 


(2) The terms “mental disease or de- 

fect” do not include an abnormality 

manifested only by repeated criminal or 

otherwise anti-social conduct (1, p. 27). 

Professor Jerome Hall, a distin- 
guished scholar in the field of crimi- 
nal law, has argued that any rule for 
judging criminal responsibility should 
meet the following standards (9, p. 
288): such a rule must (1) be con- 
sistent with the view of a man as a 
rational being—that is, it must re- 
tain irrationality as a criterion of in- 
sanity; (2) be consistent with the 
concept of integration of the func- 
tions — i.e., that mental disease af- 
fects the whole personality of the 
actor including both the will and the 
emotions; (3) facilitate psychiatric 
testimony regarding volitional and 
emotional phases of personality; and 
(4) be stated in terms that are under- 
standable by laymen. 


Professor Hall, although generally 
sympathetic to the right-wrong prin- 
ciple, has made the following sug- 
gested revision in order to meet the 
objections of those who are concerned 
that the rule has failed to take into 
account the recent advances in psy- 
chiatry. 

A crime is not committed by anyone who 

because of mental disease, is unable to 

understand what he is doing and to 
control his conduct at the time he com- 
mits a harm forbidden by criminal law. 

In deciding this question with reference 

to the criminal conduct with which a 

defendant is charged, the trier of facts 

should decide (1) whether, because of 
mental disease, the defendant lacked the 
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capacity to understand the physical na- 

ture and consequences of his conduct; 

and (2) whether, because of such dis- 
ease, the defendant lacked the capacity 
to realize that it was morally wrong to 

commit the harm in question (9, p. 290). 

In the discussions preceding both 
the American Law Institute and Hall 
formulations, there was general recog- 
nition of the importance of permit- 
ting the psychiatrists to testify in con- 
cepts that are familiar to them and 
that allow them “to think and talk as 
medical psychologists” (7, p. 329). 
In addition, both the American Law 
Institute and the Hall formulations 
recognize the need for revision of the 
old M’Naghten rule to include or 
elaborate the noncognitive — that is, 
the volitional and effective capacities 
—and to stress the integrative nature 
of human personality. There is also a 
recognition of the need for defining 
more explicitly than the Durham rule 
has done the degree of impairment 
and the relationship between the in- 
capacity and the act. 

The foregoing discussion has made 
some attempt to set the legal tone of 
the problem. Members of the bench 
and bar have shown that they are well 
aware of the difficulty of capturing a 
meaningful and, at the same time, 
functional principle of responsibility. 
The direction of their efforts is the 
increasingly sympathetic exploration 
of the underlying principles of human 
behavior, from which it is hoped that 
adequate criteria may be derived for 
assessing criminal responsibility. 


It was shortly after the announce- 
ment of the Durham decision that the 
Jury Project at the Law School of the 
University of Chicago designed an ex- 
periment for studying “jurors’ reac- 
tions to alternative definitions of legal 
insanity.” The following steps are in- 
volved in the experimental procedure: 


1. The experimental transcript is 
modeled after a real trial from 
which repetitious sections have 





been condensed or deleted. The 
experimental trial is recorded, the 
parts of the attorneys and the 
principals in the case being read 
by members of the law school 
staff. 


2. Regular jurors are used, drawn 
from the jury pools of metropoli- 
tan areas. The experiment is con- 
ducted in the court house. 


3. Before the trial, each juror is asked 
to fill out a questionnaire which 
elicits much the same information 
as that acquired during an exten- 
sive voir dire or pre-trial ex- 
amination. 


4. The jurors then listen to a re- 
corded trial. 


5. After the trial, but before the 
deliberation, each juror is asked 
to state his own verdict. 


6. The jurors then begin their de- 
liberation. They are told at the 
outset that their deliberation is be- 
ing recorded and that while their 
verdict can in no way effect the 
principles of the case, the judges 
of this court are interested in the 
result of the experiment for guid- 
ance in policy-making decisions. 


7. After the deliberation, each juror 
is asked to fill out another ques- 
tionnaire concerning his reactions 
to the trial and the deliberation. 


The transcript used for this experi- 
ment was adapted from the case of 
The People v. Monte Durham, heard 
originally in the Circuit Court of the 
District of Columbia in 1954. The 
recorded trial, renamed The People v. 
Martin Graham, was played before 
twenty juries. The alternative instruc- 
tions for guiding the deliberations 
were M’Naghten, “right from wrong,” 
and Durham, “product of mental ill- 
ness” ‘with ten juries deliberating un- 
der each rule, Later ten of the twenty 
deliberations were transcribed and 
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their content A. brief 


analyzed.* 
summary of the trial appears below. 


At approximately 3 A.M. in the morn- 
ing, the defendant, Martin Graham, was 
caught by the local police in the act of 
rummaging through the upstairs apart- 
ment of a house he had illegally entered. 
The police found him kneeling in the 
corner of the room holding a cap and 
T-shirt in his hand with about $50.00 
worth of merchandise in his pockets. He 
offered no resistance to arrest. 


The defendant was charged with house- 
breaking. In his opening statement at 
the trial, the defense attorney maintained 
that the question of whether or not the 
defendant committed the act was not in 
dispute. The question was: was the 
defendant’s mental state at the time of 
the offense such that he should be held 
responsible for his criminal act? Graham 
had a long history of mental illness and 
hospitalization. At the age of seventeen 
he was discharged from the Navy after 
a psychiatric examination had shown 
that he suffered “from a profound per- 
sonality disorder which renders him un- 
fit for naval service.” A few years later 
he attempted suicide and was taken to a 
hospital for observation, where he was 
diagnosed as suffering from “psychosis 
with psychopathic personality.” Gra- 
ham’s last internment in a mental hos- 
pital occurred four months before he 
committed the crime for which he is 
now standing trial. At the time of this 
last internment the diagnosis was “with- 
out mental disorder, psychopathic per- 
sonality” and he was discharged two 
months later. 


. 

During the trial the defense called two 
psychiatrists to testify concerning Gra- 
ham’s mental condition. One of the 
psychiatrists was familiar with Graham’s 
mental history over a seven-year period; 
the other since his indictment. Both 
doctors testified that in their 6pinion the 
defendant was of unsound mind at the 
time of the crime. When asked to 
describe for the court the nature of the 
patient’s mental state, Dr. Barton de- 
scribed Graham’s condition in this man- 
ner: 

The patient’s condition has been diag- 

nosed as reactive psychoneurosis, emo- 


*These deliberations were selected so as 
to maintain the same proportion of 
“Guilty” and “Not Guilty by Insanity” 
verdicts that were cbtained under the 
alternative forms fcr the full set of de- 
liberations. 
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tional immaturity, and a general psy- 
chopathic personality. The symptoms 
ordinarily associated with psycho- 
pathic personalities are _ irrational 
thinking, general unreliability, un- 
truthfulness, insincerity, and lack of 
shame. Such patients usually exhibit 
poor judgment, although they have a 
superficial charm and geod _intelli- 
gence. They tend to engage in fan- 
tastic and uninviting behavior which 
may or may not be induced by alco- 
hol. Their interpersonal relations are 
poor. They do things to get their own 
ends, and show little concern for the 
effect it may have on others. These 
people are frequently liars and their 
demands on others are usually exces- 
sive. 
The defendant and the defendant’s 
father and mother were called to testify. 
Except for brief periods of lucidity, Gra- 
ham’s testimony was incoherent. He 
was unable to account for his activities 
during the periods when he was not in 
a mental hospital; he did not remember 
where he lived; and he answered one 
question by saying: “People get all 
mixed up in machines.” Graham’s par- 
ents testified that their son was a model 
child until the age of thirteen, when he 
suddenly became ill with rheumatic 
fever. From that time on he had diffi- 
culty in school, paid no attention to his 
parents’ attempts at discipline, and 
would wander off, sometimes for days, 
without informing his parents of his 
whereabouts. 


Throughout the trial the prosecutor 
directed his arguments toward two 
peints: (1) This case is a simple crimi- 
nal action. The evidence presented in- 
controvertibly proves that the defendant 
broke into the “Harris home on Aspen 
Street” and was arrested in the act of 
burglary. The defense has made no 
effort to rebut these facts. (2) The de- 
fendant is feigning mental illness in 
order to escape responsibility for his 
crime. He has learned to depend on 
mental illness to extricate himself from 
difficult situations, be they at home, in 
military service, or when he is facing 
criminal charges. Martin Graham 
should be found guilty as charged. 


The content of the ten deliberations 
will be the concern of the remainder 
of this paper.* The discussion of 

*Obviously, what the jurors say in the 


deliberation is related to who the jurors 
are: their sex, age, socio-economic status, 


jurors’ views of criminal responsibility 
can be divided into the following 
questions: (1) How is sane behavior 
differentiated from insane behavior? 
(2) How is the testimony of the ex- 
pert witness evaluated? (3) How are 
the instructions interpreted? Concern- 
ing questions 1 and 2, it is possible to 
lump together the deliberations from 
both instruction versions because, in 
fact, the jurors’ discussion of these 
problems is the same under both ver- 
sions. For the third question, the dis- 
cussion obviously will be different 
and will be treated individually. 


In making the differentiation be- 
tween sane and insane behavior, the 
most frequent argument supporting 
the defendant's insanity referred to 
the nature of the items he was at- 
tempting to steal. The fact that they 
were small and of little value indi- 
cated that he was not robbing for 
profit— i.e, there was no rational 
purpose behind his behavior. As one 
juror said: 

Look at it this way. If you were going 
to go out and break into someone’s 
house, would you take the chance of 
breaking into somebody’s house and get- 
ting caught and spending a couple of 
years in jail just to steal a cigarette 
lighter or a pair of enff-links? 


The second most frequently cited 
fact indicating insanity was the de- 
fendant’s position or behavior when 
caught by the police. 


The defendant was hiding in such a 

childish way, in a corner holding some- 
religious background, etc.; the individual 
vote before the deliberation began; the 
initial alignment in each jury; and many 
other factors. These problems, although 
they are certainly pertinent, will not be 
treated in this article but will be exten- 
sively discussed in a volume to appezr at 
a later time. The jurors’ discussion of 
responsibility was also obviously influenced 
by the nature of the case they heard; and 
it may well be that had they heard a 
murder or rape case involving a plea of 
insanity, the discussion would have em- 
phasized quite different points. 
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thing over his face like an ostrich. His 
failure to resist arrest by fighting or 
running away was not the behavior of 
the normal criminal, who would have 
been aware of his situation and the 
consequences of being caught. 

These were two major points used 
by jurors who argued that the de- 
fendant was insane. In addition, 
there were those who cited the de- 
fendant’s past history, indicating that 
he had been previously committed to 
a mental institution, and that during 
one commitment he had received 
shock treatments. The mention of 
of shock treatments was the decisive 
point in one jury for arriving at a 
verdict of not guilty by reason of in- 
sanity, because it was argued: “shock 
treatments are given only as a last 
resort to people who are very ill 
mentally.” The defendant's apparent 
“low mentality” was inferred by the 
slowness and dazed quality of his 
speech. There were brief comments 
by a few jurors that one could not 
consider the commission of any crime 
without immediately raising doubts 
as to the defendant's sanity. 


Surprisingly, jurors who argued in 
favor of finding the defendant sane 
emphasized essentially the same facts 
as the NGI jurors:* the defendant's 
behavior at the scene of the crime and 
the items he attempted to steal. The 
fact that he committed a crime against 
property rather than person indicated 
sanity. The implication is that when 
the insane commit antisocial acts, they 
commit acts of violence and not those 
in which personal gain might be a 
tactor. In this case, not only did the 
defendant commit a crime for which 
personal gain might be a factor but he 
carried it out in a typically criminal 
fashion. Parenthetically, it might be 
noted that the jurors in this case used 
as their standard the “reasonable 

*NGI refers to jurors who believe the 


defendant should be found not guilty by 
reason of insanity. 
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criminal.” This is an interesting trans- 
formation of the model—used by 
economists, lawyers, or jurors on a 
negligence case —of the “reasonable” 
or “rational” man. As one juror ob- 
served: 
If in broad daylight, with people watch- 
ing him, he had thrown a brick through 
the window and then tried to enter the 
house, that would have indicated in- 


sanity (i.e., uncontrollable, compu!sive 
behavior). But here we have a case in 
which the defendant breke into an 


empty house in the middle of the night 

by fiddling with the lock. 

These actions indicated the de- 
fendant’s ability to plan and carry out 
purposive behavior—i.e., “he must 
have been watching the house for 
some time and knew that it would be 
unoccupied.” 

When he entered, he did so quietly and 

at a time when any ordinary burglar 

would think it safe to break in. Once he 
was in the house, he didn’t turn on any 

lights, which again is normal for a 

burglar; and he was selective in the 

articles he stole; that is, he took small 
pieces that were easy to carry and nego- 
tiable. 

Later, when confronted by the po- 
lice, the defendant acted like a “normal 
criminal.” “Hiding, cowering, play- 
ing dumb when you know you're 
caught is what they all do.” In addi- 
tion, the fact that he was hiding indi- 
cated shame, and “if you’re ashamed, 
it means that you are aware that you 
have done wrong.” With this inter- 
pretation of the defendant's action at 
the scene of the crime, the guilty- 
prone jurors had little difficulty in 
placing reports of his previous be- 
havior in context. The defendant had 
consistently and effectively used in- 
sanity to gain the things he wanted 
and could not achieve any other way. 
When he wanted to be released from 


‘the Army and later from the Navy, 


“he began acting queerly.”"** When 


**References to the defendant’s period in 
the armed forces, it might be noted, al- 
ways stimulated a story about someone he 
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the defendant did not receive the af- 
fection and attention he demanded 
from his mother, he threatened sui- 
cide. When he wanted to gain release 
from an institution, “he knew how to 
act.” The guilty-prone jurors saw 
these actions as consistent instances of 
malingering behavior. 


The striking point about the dis- 
cussion is the general agreement be- 
tween NGI and Guilty jurors con- 
cerning the crucial facts in the case. 
For both groups the important points 
are the details of the crime: the de- 
fendant’s motive for entering the 
house, his manner of entry, his be- 
havior when confronted by the police, 
and the items he attempted to steal. 
They agree on what the crucial acts 
are but disagree on their significance 
as criteria for determining responsi- 
bility. The jurors’ emphasis on events 
at the scene of the crime may provide 
a serious obstacle to their use of ex- 
pert testimony, since the experts were 
more concerned with explaining the 
causes for the defendant's behavior 
than in discussing his actual behavior 
at the scene of the crime. 


During the trial, jurors heard the 
testimony of two psychiatrists. Both 
were called by the defense and both 
testified, in some detail, that the de- 
fendant had a long history of mental 
disorder and in their opinion was 
mentally unsound at the time of the 
crime. In response to the question of 
whether the defendant could distin- 
guish right from wrong at the time 
of the crime, the first doctor stated: 

If the question of right and wrong were 


propounded to him, he could give the 
right answer. 





knew, on the part of at least one of the 
male jurors. There was always “a guy 
who was released on a Section 8, or shipped 
back to the States and later told his bud- 
dies how he had planned it all.” These 
stories were usually tcld by jurors urging 
a guilty verdict. 


At this point the court interrupted: 
No. I don’t think that is the question, 
Doctor; not whether or not he could give 
the right answer to a question, but 
whether he himself knew the difference 
between right and wrong in connection 
with governing his own actions. If you 
are unable to answer, why you can say 
so; I mean if you are unable to form 
an opinion. 


To this the witness responded: 

I can’t tell how much the abnormal 
thinking and the abnormal delusions of 
persecution had to do with his anti- 
social behavior. I don’t know how any- 
one can answer that question categoric- 
ally, except as one’s experience leads him 
to know that most mental cases can 
give you a categorical answer of right 
and wrong. But what influence these 
symptoms have on abnormal or anti- 
social behavior — 

The court interrupted and stated: 
Well, your answer is that you are un- 
able to form an opinion, is that it? 

To which the witness replied: 

I would say that that is essentially true 

fer the reasons I have given. 

In the “Durham,” or “product,” 
version, the following testimony was 
given. 

“Doctor, directing your attention spe- 

cifically to July 3, 1953, will you give 

your opinion as to the mental condition 
of the patient at the time?” 

Witness: “It would be my opinion that 

Graham was suffering from a diseased 

mental condition at the time he was 

found housebreaking.” 


Attorney: “And now, Doctor, would 
you say that the crime was the product 
of such a diseased mental condition?” 
Witness: “Well, I can definitely say 
this: the diseased mental condition did 
affect Graham’s capacity to control his 
conduct.” 

There is little doubt that the jurors 
paid careful attention to the testimony 
of the two experts. In each of the de- 
liberations, references were made to 
the testimony and strong opinions 
were expressed concerning it. With 
few exceptions, all jurors, regardless 
of their individual verdicts, seemed to 
consider their own views on the men- 
tal state of the defendant as more 
moderate than that of the prosecuting 
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attorney but less extreme than that of 
the two psychiatrists. For example, 
this is a statement by a NGI juror: 


I think we can all agree that insanity 
has been abused a lot. But here, this 
boy has a past record, we’ve got a record 
of a man who over a period of years 
has had that psychotic tendency; he’s 
definitely a mental case. It isn’t some- 
thing that a man would come up to you 
and say, “Well I was insane,” and then 
he’d get out of the institution, and then 
he’d say, “Well I’m sane now.” Of course 
people do get disgusted with that type 
of stuff. But here, I think it’s pretty 
clear that this man had a mental condi- 
tion over a period of years. Since we’re 
not psychiatrists ourselves, we'll just 
have to use our own judgments of 
whether he was sane at the time he 
committed this burglary. In absence of 
the prosecution absolutely showing that 
this man was sane, I think we’ve got to 
go along with the psychiatrists, that 
this man had a mental condition. 


A juror who believed the defendant 

should be found guilty observed: 
The thing we are trying to do now is 
determine the defendant’s sanity. On 
this sanity deal, the psychiatrists said 
they found a mental disorder. Well, 
I’m not too much on the psychological 
aspect of life, but I can say this. I don’t 
think there is a person sitting in this 
room that if they were tried by a psy- 
chiatrist, with their background of edu- 
cation and their approach that they 
— find some kind of quirk in all 
of us. 


In the same vein another juror com- 

mented: 
As far as the psychiatric testimony, I 
would say that a psychiatrist could pick 
up any dozen people and make wp some 
sort of examination, the type that they 
give you; and they'll find something 
wrong with you. They’ll turn up some 
kind of nervous state. Why you or I 
could be in a bad condition while we’re 
sitting here now. 


On the other hand, the typical NGI 
response, exemplified by one juror, 
was: 

The doctor from the Municipal Hos- 

pital found him insane. He said he had 

mentally diseased, psychopathic tenden- 
cies with a psychosis. He also said that 
these people, though they are mentally 
unbalanced, a lot of the time: they can 
be rational; they can give you a ra- 
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tional answer to a question that you 

ask them; that doesn’t necessarily mean 

in itself they are not diseased. 
/ There were few jurors who believed 
that the testimony of the psychiatrists 
should determine the verdict. The best 
expression of this atypical position is 
the following: 

I don’t know anything about this tech- 

nically; but if a doctor said you had 

appendicitis, and you said no, I haven't 
got appendicitis, whe would you be- 
lieve? Now, it’s true that you might go 
to another doctor, but if he said the 
same thing, who would you believe? 

Your own feelings that you just had a 

pain in your side, or the doctors’, that 

you had appendicitis? 

The guilty-prone jurors found that 
aspect of the doctors’ testimony which 
was directly relevant to the rule of 
law particularly helpful for defending 
their own position. The experts’ in- 
ability to state explicitly the relevance 
of the rule to the defendant's be- 
havior was commented upon in the 
following manner: 

You guys [jurors voting NGI] are dis- 

regarding the testimony of the two psy- 

chiatrists. Neither of the two doctors 
when asked specifically if the crime was 
caused because of the illness, neither doc- 


tor would admit that insanity prompted 
him to commit the crime. 


Or, for those who heard the right- 
from-wrong version: 

The psychiatrist could not answer wheth- 

er the defendant could tell right from 

wrong. He wouldn’t commit himself on 
that one. 

From the general tenor of the de- 
liberations it may be concluded that 
the jurors neither wholeheartedly 
adopted the opinions of the medical 
experts as directives for their own be- 
havior nor did they completely dis- 
count them. They did, however, clear- 
ly differentiate their own role in this 
procedure. Although the psychiatrists 


_as experts may present their views for 


consideration, it is the jurors who are 
concerned with weighing the evidence, 
accepting or rejecting testimony, de- 
ciding on the meaningfulness of the 
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ean | defendant’s previous medical history, instructions peint out that even though 
and assessing responsibility. the man may have had perverted no- 
- tions, if he knew what he was doing at 
: There was one point on which it the time he committed the act, if he 
ists appeared that all jurors were in agree- knew he was doing wrong, that’s all we 
yest : have to pass on. That’s really our 
v ment. There was something wrong juin 
= with the defendant; he was “a little F F . 
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the jurors’ problem of reaching a de- a = oy CS We aes 
hat cision which had legal implications ‘* W4S 4 fare instance when a broader 
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of dilemma mirrors the controversy of “UGE D&low, was ventured: 
ing the forensic experts. The jurors were He [the defendant] knew what he was 
in- aot fecal with the solesicals ons doing in the sense that he knew how to 
Made , = get into the house, where to find the 
1ce problem of the “raving maniac” or bedroom, what articles he wanted to 
be- the “drooling idiot”; they were re- take, but, he still didn’t know the full 
the quired to explore that fuzzy area be- significance of what he was doing. 
ue tween the extremes of sanity and in- In juries deliberating under the 
=a sanity. In that area they had to decide Durham instructions, the term “prod- 
ors whether the extent of the mental im- uct” was frequently given as limited 
vas capacity and its relationship to the and precise an interpretation as was 
eA crime were sufficiently established to the phrase “to know” in the M’Nagh- 
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h grounds of insanity. to mean an exclusive and exhaustive 
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Jurors who have been instructed fesult of mental disease. 
th- under the M’Naghten rule discuss the We don’t want to leave the impression 
om application of the rule of law to the that the boy in this case doesn’t need 
on facts in the following manner: medical attention; but, we're trying to 
There is no doubt that the bey was decide whether this robbery was the 
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for if a child of thirteen committed a »Y a 
are aoe ic pain —gsmp Aicngaeg and In one jury instructed under Dur- 
ce, tas ham, both criteria were operative, 
de- I think he is a little insane, but I think product and right from a 
rhe he knew the nature of the act. knew he Lhe following comments made during 


was doing scmething wrong. The judge’s 


the discussion aptly capture the con- 
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fusion concerning the two imstruc- 
tions.* 
Now, there’s no doubt that the defend- 
ant had a defective mental condition; 
but, the law says if he knew he was 
doing wrong even though he was in a 
psychotic condition, he could be found 
guilty. 
* *~ * 


Everyone admits he’s mentally abnorm- 

al; but did he know he was committing 

an act against society? That’s the 
whele point. 

Many of the jurors, in their inter- 
pretation of the Durham instructions, 
appeared to bypass one of its basic 
tenets. They did not “. . . view the 
total personality of the individual and 
his ability to function in society”; in- 
stead the jurors “. . . enumerate[d] 
particular symptoms of insanity in 
order to see if they add[ed] up to 
mental incapacity” (21, p. 373). As 
the quotations on page 64 indicate, 
they analyzed each of the defendant's 
actions at the scene of the crime and 
asked, “Is this a symptom of disease?” 
When the jurors found a particular 
action which might be deemed a 
symptom, they probed: could the be- 
havior have any other meaning and 
what is the relationship between the 
behavior and the commission of the 
crime? For example: “While it is 
true that holding a T-shirt over one’s 
face is silly and irrational, perhaps the 
defendant was one step ahead of the 
police.” This act, then, was inter- 
preted as a cunning maneuver for 
escaping responsibility. 

Two points emerge from the dis- 
cussion above. The first is that all 
jurors, those instructed under M’Nagh- 
ten as well as those instructed under 

*A possible explanation for the confu- 
sion of instructions is that although the 
jurors had been instructed only under 
Durham, some members may have sat on 
another case in which a plea of insanity 
had been entered and the instructions given 
were “right from wrong.” More probably 
the right-from-wrong criterion is so com- 


monly cited a standard that it is every- 
day knowledge to jurors. 
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Durham, believed that cognition was 
the crucial factor in determining re- 
sponsibility. The second point is that 
the Durham jurors appeared to have 
no more difficulty than the M’Naghten 
jurors in construing the instructions 
to suit their beliefs concerning the 
centrality of cognition. 


Although replications may negate 
the conclusions, a study of these ten 
deliberations indicates that the fear 
expressed by some members of bench 
and bar that instructions are ignored 
or not given serious consideration in 
the jury room is not justified. How- 
ever, the fear that jurors either out of 
ignorance or partisanship misinterpret 
portions of the instructions cannot be 
wholly dismissed. For example, one 
juror holding out for a guilty verdict 
argued: 


We’re not here to reform this guy; we’re 
here to punish him. [Other: We’re not 
here to punish.} When he’s punished, 
you put him in a jail, not in a hospital. 
Under normal conditions, if a man is 
guilty and he’s been proved that way, 
he goes to jail. There’s no talk about 
sending him to a hospital instead of a 
jail. We’re here to enforce the laws of 
the city. [Others: No, we’re not here to 
enforce the laws of the city, we’re here 
to decide whether that boy is insane or 
not. We’re here to do justice, we’re not 
here to decide or enforce the law.] You 
don’t solve a crime by putting him in 
the hospital; you’re not supposed to do 
that. 

When one juror asked him: 
Do you think you would be disqualified 
from serving on a jury later because a 
verdict of insanity is not legal? Do you 
believe in any case, a plea of insanity is 
legal, I mean that it has a place in our 
system of jurisprudence? 

The juror was not directly responsive 

in his reply: 
You can say anything you want to, it’s 
a free country. All I do is go by the 
instructions. There it says that the man 

- was arrested for burglary by two police- 
men. You people want to cure or coddle 
him, all I want to do is punish him for 
that one little crime. And if the judge 
turned him loose because it’s his first 
offense that would be all right. That’s 
the law. 
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Returning to the three questions 
posed earlier: sane behavior is differ- 
entiated from insane behavior by the 
defendant's ability to act rationally and 
to commit legally proscribed acts in 
which personal gain might be a con- 
sideration. Although careful attention 
is paid to the expert testimony, the 
bases for the jurors’ assessment of the 
defendant's mental state seem to de- 
rive primarily from their recounting 
of the details of his behavior at the 
scene of the crime and from piecing 
together what must have taken place 
before the police arr’ |'. The view 
that psychiatrists ha, a certain in- 
vestment in finding something wrong 
with everybody also appears to have 
rather wide acceptance. With the jur- 
ors’ criterion of insanity so dependent 
on cognition, it is me surprising that 
the discussions in the deliberations 
relevant to instructions are similar for 
both groups. The particular phrasing 
of the legal formulation does not ap- 
pear to interfere with preconceived 
beliefs that the criminal who is in- 
sane cannot plan or carry out seem- 
ingly rational but legally proscribed 
acts. 


Considerable progress has been 
made since the turn of the century 
in dealing more generously with per- 
sons who are insane. This progress is 
linked with the popular image and 
public understanding of the nature 
and manifestation of mental disease. 
The opportunity of conducting jury 
experiments in trials involving a plea 
of insanity provides a remarkably good 
way of polling public opinion when it 
is mobilized around a given problem. 
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PROFESSIONAL ETHICS AMONG CRIMINAL LAWYERS* 


ARTHUR LEWIS WOOD 
University of Connecticut 


A profession is particularly appro- 
priate for sociological investigation 
because it manifests a degree of clos- 
ure from the remainder of society, its 
purpose is relatively specific, and be- 
cause there are comparable groups to 
study within the same cultural area. 
It is consequently not surprising that 
the professions are being studied by 
contemporary sociologists. 


What aspects of a profession are of 
interest to the sociologist? Ameng 
topics for investigation are the careers 
of its members, including the relation- 
ship between types of training, re- 
quirements for admission, paths to 
advancement and aspirations of par- 
ticipants. Under organization the re- 
searcher may consider types of mem- 
bership, leadership, its authoritarian 
or democratic structure, and the sys- 
tem of rules. Regarding relationship 
to society, its authority and functions, 
quality of relation to clients, its con- 
trol and encouragement by govern- 
ment, and its position vis-a-vis chang- 
ing social conditions may be selected 
for study.** 


The quality of professional orienta- 
tion to a calling is the general frame- 
work for sociological analysis. This 
social behavior takes place in a par- 
ticular kind of system of social rela- 
tions and norms. The system exists in 
the public’s expectations for conduct, 


*This report is part of a larger study of 
the criminal lawyer, “Survey of Criminal 
Law and Litigation,” directed by the writ- 
er under the sponsorship of the Survey of 
the Legal Profession of the American Bar 
Association. The present article is a re- 
vision of paper given before the seminars 
on Sociology and the Law, Rutgers Uni- 
versity School of Law, Spring, 1956. 


**No attempt is made to exhaust pos- 
sible subjects for investigation. For an 
outline of topics to be considered in analyz- 
ing a profession running to 63 mimeo- 
graphed pages, see (6). 





and it is internalized by members of 
the profession. Its structure includes 
provision for general and specialized 
training, admission requirements and 
standards of competence, as well as 
norms regulating relations with other 
members, clients and the public.*** 

These characteristics of a profession 
may be thought of as a constructed 
typology in the sense that they logical- 
ly define an extreme theoretical sys- 
tem as an absolute standard with which 
empirical reality may be compared. 
Knowing in advance that all profes- 
sions deviate from the standard, no 
invidious comparison is intended by 
the analysis. Ultimate evaluation of 
deviations must refer to disciplines 
other than science; the function of 
social science is to explain deviations. 


THE SIGNIFICANCE OF 
PROFESSIONAL ETHICS 


Notwithstanding a tendency for lay 
definitions of a profession to empha- 
size the “learned” nature or special 
knowledge requirements of a pro- 
fession, all of the occupations which 
have aspired to professional status 
have stressed the importance of pub- 
lic service or what is implicit in this 
term—an ethical code. The practice 
of law is no exception; in fact its rise 
from a low level of respectability in 
American society a century ago is 
closely associated with the Bar’s com- 
mitment to such standards (8, Ch. 
VIII, IX). Although the enunciation 
of these professional norms comes 
largely from lawyers in academic posi- 
tions and in the higher courts of the 


***In the “Introduction” to their monu- 
mental work A. M. Carr-Saunders and 
P. A. Wilson state they have no interest in 
drawing a line between professions and 
other vocations (3, p. 3). One cannot 
follow their analysis, however, without 
arriving at a fairly clear conception of 
what these authors consider a profession. 
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land—as is inevitable and desirable 
—by now the Canons of Professional 
Ethics of the American Bar Associa- 
tion (revised from their adoption at 
the Bar's first meeting in 1908) have 
been followed in the codes of about 
25 state bar associations and more 
generally function as a “common law” 
basis for enforcement procedures in 
courts and grievance committees.* 


It is hardly an accident of history 
that the leading professions have di- 
rected attention to the subject of eth- 
ics. Far from being a matter limited 
to self-interest and public relations or 
to unattainable ideals, an ethical code 
is a functional necessity to the very 
existence of a profession in contem- 
porary society. This development is 
clearly related to the growing depen- 
dence of the layman on the expert's 
advice—the former's relative igno- 
rance in regard to an increasing num- 
ber of fields of rational knowledge in 
which he is incompetent to judge the 
quality of service. Not only the fact 
of the expert's superior knowledge, 
but the general rationalization of so- 
ciety to the point where the specialist 
is less often accepted on the authority 
of charisma than on expectations for 
practical results constitutes a social 
pressure for normative standards in 
professional conduct. 


A second reason for professional 
ethics pertains to the governmental 
delegation of monopoly status to the 
practitioners that lends public protec- 
tion from outside competition and 
allows for considerable self-regulation 
of recruitment and conduct standards. 
A third factor in this connection fol- 
lows from the non-material nature of 
professional service and often its con- 
fidential character that lessen the ef- 
fectiveness of a public or market eval- 
uation of the “product.” Finally, the 

*For a selection of representative af- 


firmations in regard to the importance of 
legal ethics, see (4, Ch. III). 


fact that so much may be at stake — 
health, reputation, career or life-long 
savings — is a matter that requires as- 
surance of integrity among those who 
practice in these areas. 


With reference to the lawyer in 
particular, his normative obligations 
are to his client, the court, his col- 
leagues and to the public at large. 
Conflicts of interest among those loy- 
alties are potentially the rule rather 
than the exception in his roles as ad- 
vocate, attorney or counselor, and his 
own self-interest is presumed to be 
secondary to any of these obligations. 
Public confidence in professional con- 
duct is virtually required for the or- 
ganization of these services.* * 

Despite the fact that the general 
character of the conflicts in interest 
are much the same for the criminal 
and civil law practices, it is widely 
held in the profession that the prob- 
lems of ethics are qualitatively differ- 
ent. The former's clients, for instance, 
come largely from low socio-economic 
strata; fees from those accused of 
crime are difficult to collect and these 
clients are less trustworthy. Conse- 
quently, a retainer fee is more often 
demanded. The conflicts of interest 
in this field of practice are clear: the 
practitioner's desire for clients versus 
a taboo on solicitation; right to refuse 
a case versus obligation of Bar to pro- 
vide service to all—even to those be- 
lieved guilty of crime; the client’s and 
his attorney's desire to win a_ case 
versus obligation of the latter to aid 
the court in support of “justice.” 
These same dilemmas are neverthe- 
less quite in evidence throughout the 
profession: solicitation, refusal of un- 
desirable clients, and pressure to use 
questionable practices are hardly lim- 
ited to the criminal field. 


DESIGN OF PROJECT 
With a constructed typology of a 


**For an excellent summary of lawyers’ 
obligations see (1, Ch. 2). See also (5). 
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profession as reference, the plan of 
this study was to investigate the prac- 
tice of criminal law in a number of 
cities using questionnaire and inter- 
view techniques. During the summer 
of 1951 lawyers were interviewed in 
five different areas of the United 
States: three large metropolitan cities 
(one in the deep South and two on 
the Eastern seaboard) and two smaller 
cities (in New England and the Mid- 
dle West). For purposes of research 
a criminal lawyer was defined as an 
attorney who devotes ten per cent or 
more of his practice to criminal law. 
In two of the larger cities a sample of 
over 40 per cent was randomly se- 
lected from lists of their total popu- 
lations and virtually all criminal law- 
yers were included in the three other 
cities — making a total sample of 101 
attorneys in criminal law. From the 
some cities random samples of civil 
lnwyers (defined as all other practic- 
ing lawyers) were interviewed for 
purposes of comparison—a total of 
104. 

An interview schedule of some 50 
questions, pretested in the field by the 
research staff and criticized by several 
legal consultants,* covered the social 
background characteristics of the re- 
spondent, career and nature of his 
legal practice, community and politi- 
cal activities, relations with clients, 
and attitudes toward the profession 
and some of its problems.** Each 
lawyer selected for interviewing re- 
ceived a letter describing the purpose 

*Judge Alexander Holtzoff and Profes- 
sor Sheldon Glueck were official consultants 
to the project. Professor Willard Hurst 
also made helpful suggestions for the de- 
sign of the questionnaire. The research 
staff included David Caplovitz, Harold R. 
Katner, Sol Levine, Donald J. Newman 
and H. Carl Whitman. The author is in- 
debted to these persons for their effort and 
insights, although the former must take 


the responsibility for the design of the 
project and its administration. 


**A copy of the questionnaire is avail- 
able upon request from the author. 


of the study and its sponsorship and 
one from an officer of the local bar or 
judge of the county court, followed by 
a telephone request for an appoint- 
ment.*** 

The method of analyzing the data is 
primarily statistical, and includes clas- 
sification with straight enumeration of 
responses and a cross-classification of 
answers. An attempt has been made two 
avoid reporting mere random occur- 
rences in the comparative analyses by 
using standard tests for statistical sig- 
nificance.**** For purposes of classi- 
fication the following operational defi- 
nitions have been used: specialists in 
criminal law have 40 per cent or more 
of their practice in this field; others 
are general practitioners. Also, law- 
yers with low incomes receive less than 
$10,000 and with 4igh incomes receive 
$10,000 or more net income annually; 
nongraduates of college includes those 
with no undergraduate experience and 
those who went to college some years 
without graduating; and lawyers in 
the category of minority religion in- 
cludes Catholics and Jews. 

The empirical findings and their in- 
terpretations reported here relate to 
one topic of the project: professional- 
ization as it concerns attitudes and ac- 
tivities regarding ethics — matters 
which constitute the sime gua non of 
professional behavior. 


OPINIONS ON VIOLATIONS 
OF ETHICAL CODES 


For the legal practitioner ethical 
norms are formally prescribed by the 
American Bar Association, state and 


***Each member of the research staff 
was largely responsible for interviewing in 
one of the five cities. Approximately five 
per cent of the original samples of lawyers 
were not interviewed. The interview took 
from one to three hours. 


****The five per cent level of signifi- 
cance has been assumed. Chi square, used 
for this test of statistical significance, must 
be at least 3.84 in a 2 x 2 table, or 5.99 in 
a 2 x 3 table. “Correction for continuity” 
was used in all 2 x 2 tables. 











ute 
0" 
vic 
dif 
th 
ex 
ex 

th 
th 
an 


he 
nd 
aff 
ive 


ers 


ok 








Professional Ethics Among Criminal Lawyers 73 


local bar association, legislative stat- 
utes and court precedents. To dis- 
cover the extent to which lawyers 
violate these regulations would be a 
dificult if mot impossible task for 
there are problems of including and 
excluding conduct as unethical and of 
extensive investigations to determine 
the validity of accusations. Moreover, 
the extent of misconduct does not 
answer the question of its seriousness. 


What is perhaps of greater signifi- 


torneys responded to a similar query 
in regard to civil law. The answers 
are presented in Table 1. 


Keeping in mind that the propor- 
tions in this table do not indicate the 
amount of unethical activity, it is per- 
haps significant that the responses of 
the two groups of lawyers parallel one 
another so closely and that over half 
of each group mention relatively seri- 
ous matters of misconduct. Although 
“soliciting clients” may not be so con- 


TABLE 1 


OPINIONS ON THE Most COMMON UNETHICAL BEHAVIOR IN THE 
PRACTICE OF CIVIL AND CRIMINAL LAW 
(PERCENTACES OF RESPONDENTS ) * 














Types of Unethical Criminal Civil 
Behavicr Mentioned Lawyers Lawyers 
Total respondents (99) (97) 
Can think of nothing: mentions only trivial matters 24% 23% 
Soliciting clients 28 28 
Explciting clients 28 34 
Subcrning witnesses 23 18 
Unethical re other attorneys 4 10 
Activities re bondsmen 23 ° 
Other matters 15 8 





*Percentages total more than 1co because some lawyers mention more than one type 
of unethical behavior (lawyers in first category are not included again). 


cance, and at the same time easier to 
obtain by way of interview techniques, 
are the conceptions which lawyers 
themselves have of the standards 
maintained in the profession. While 
these conceptions are only a crude in- 
dication of the frequency of violations, 
they may have a bearing on the quality 
of professional morals in regard to 
these standards. Psychology has dem- 
onstrated the importance of one’s self- 
conception in individual behavior; im- 
portant also are the images of one’s 
group. Conceptions of the standards 
of conduct are likely to bend the 
quality of the practitioner’s behavior 
in the direction of these conceptions. 


Most Common Unethical Practices. 
Attorneys in criminal law were asked, 
“Will you describe the most common 
unethical behavior you know of in the 
practice of criminal law?” Other at- 


sidered, from 18 to 34 per cent of each 
group list “exploiting clients” and 
“suborning witnesses” as the “most 
common unethical behavior.” The 
jJatter practices are serious in terms of 
the public interest, and civil lawyers 
mention a little more frequently “ex- 
ploiting clients” than do criminal 
lawyers in regard to their respective 
field. 


Surprise on Entering Practice. A 
test of the norms maintained by a pro- 
fession may be had from the experi- 
ences of those starting a practice. Law 
school tends to inculcate ideal norms. 
How far must these be compromised 
in adjusting to the realities of the 
practice? Hence the query: “Were 
you at all surprised, upon entrarce in 
practice, at seeing how casually pro- 
tessional ethics are sometimes regarded 
by members of the legal profes:ion?” 
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Appropriate probes distinguished 
those who were not surprised because 
there was little unethical behavior 
from the lawyers who felt they knew 
what to expect. 


Replies to this question, in Table 2, 
indicate that those in the criminal 
field more often than lawyers in civil 
practice are struck by the extent of 
casual regard for unethical conduct 
they find when starting the practice 
of law; or ignoring this difference, 
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and 24 per cent of the civil lawyers 
among those who admitted surprise.* 
A final probe for these attorneys was 
used: “How do you feel about such 
things today?” Here again criminal 
lawyers admit somewhat more fre- 
quently concern for the problem of 
ethical conduct (Table 3). 


Conditions Leading to Unethical 
Conduct. To the social scientist, be- 
havior is something to be explained. 
This includes normal, expected be- 


TABLE 2 


REACTIONS TO ATTITUDES FOUND TOWARD MATTERS OF 
PROFESSIONAL ETHICS ON ENTERING PRACTICE 


Reactions 
_ Total respondents 


Surprise at casual regard for matters of ethics, cr 


(PERCENTAGES OF RESPONDENTS ) 


“Criminal —ti(‘CSC*‘Cvid 
Lawyers Lawyers 
_ (98) OE. 


“IT knew what to expect” 60% 44% 
No surprise, unqualified 22 19 
No surprise: “Lawyers net unethical,” “Didn’t see 

much of it,” or resents implication of question 18 37 

Total 100% 100% 


Chi square is 8.51. 


TABLE 3 


“How Do You FEEL ABOUT UNETHICAL BEHAVIOR TODAY?”* 
(PERCENTAGES OF RESPONDENTS ) 








Type of Response 
Tctal respondents 





Admits surprise or concern for amount of unethical 


behavior tcday 





Criminal Civil 
Lawyers Lawyers 
(64) (61) 





39% 31% 


Denies surprise or concern for amount of unethical 
behavior tcday, but admits that some exists 36 28 
Denies unethical behavior today ; “Lawyers basically 


honest” 


Total an 


approximately half of all lawyers are 
surprised. Respondents who give af- 
firmative answers to this question 
were further asked, “What things par- 
ticularly surprised you?” “Exploiting 
clients” was definitely the most com- 
mon reply for both groups of lawyers: 
33 per cent of the criminal lawyers 


*Not a statistically significant comparison. 


25 41 








100% 100% 


havior and that which deviates from 
prescribed norms. The attitude that 
conditions of action do affect behavior 
and some awareness of these factors 
are probably important prerequisites 
to effective social control in such a 


*Total respondents here were only 52 
and 37, respectively. 
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professional group. With this in mind, 
lawyers were further queried to dis- 
cover their conceptions of the genesis 
of unethical behavior: “What is there 
in the set-up of the court system and 
the practice of criminal law which 
makes for whatever unethical behavior 
may exist?” Responses to this were 
also obtained from civil lawyers with 
the expectation that they might reflect 
a different point of view (Table 4). 


rather than the conditions of the prac- 
tice as leading to misconduct. Civil 
lawyers, on the other hand, reverse 
these proportions to a slight extent by 
finding the difficulties in the practice 
of criminal law itself. In contrast with 
the number of attorneys who admit 
the existence of unethical conduct, the 
data of this table suggest that relative- 
ly few of them have seriously con- 
sidered the reasons for it; many are 


TABLE 4 


OPINIONS ON CONDITIONS WHICH LEAD TO UNETHICAL BEHAVIOR 
(PERCENTAGES OF RESPONDENTS ) 











Criminal Civil 
Opinions on Conditions Re: Lawyers Lawyers 
Practice of Criminal Law* 
Total respondents** (86) (56) 
“Can think of nothing,” “human nature,” etc. 64% 68% 
Pressure of client; type of client 13 4 
Fees uncertain, inadequate 8 ° 
Insufficient vigilance by bar 7 13 
Criminal Court*** 
Total respondents** (86) (56) 
“Can think of nothing,” “human nature,” etc. 50% 75Te 
Incompetent personnel 17 13 
“Conviction psychology” of D. A. 8 o 
Party politics 7 5 
Activities of bondsmen 7 2 





*Other conditions menticned 1 to 3 times: excessive competition, contacts with police 
or D. A., inability to counsel client immediately, inadequate training or incompetence, and 


public officials in practice of law. 


**Lawyers insistent that no unethical behavior exists, and in addition many civil 
lawyers of two cities, were not asked this question. Included in percentages are lawyers 


who mention more than one condition. 


***Other conditions mentioned 1 to 4 times: corruption of personnel, variation 
in attitudes of judges toward prcsecution, collabcration of judge and D. A., jury 


incompetence, and desire of police to convict. 


Of course civil lawyers are less fa- 
miliar with the practice of criminal 
law, and consequently more often dis- 
claim any knowledge of these condi- 
tions. The most striking fact revealed 
by these figures is that from one-half 
to three-fourths of all respondents 
could think of nothing in particular 
regarding the practice or the criminal 
court which could help to explain un- 
ethical conduct. It may also be signi- 
ficant that criminal lawyers more often 
than other attorneys are prone to point 
out conditions of the criminal court 


apparently indifferent; or there is a 
tendency to project the blame onto 
others such as the type of client or 
the criminal court. 


What Types of Lawyers Hold These 
Views? Of particular interest for a 
sociological analysis are the categories 
ot lawyers who hold these conceptions 
in regard to unethical conduct. Con- 
sequently, the sample of criminal law- 
yers was divided into categories by de- 
gree of specialization, income, amount 
of college education, and religious 
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background. The most obvious con- 
clusion here is that the attitudes classi- 
fied in the foregoing tables are widely 
distributed among criminal lawyers 
such that there are few statistically 
significant differences between cate- 
gories of lawyers, although significant 
distinctions would no doubt emerge 
should larger samples be available. 
Some tentative conclusions can be re- 


ported. 


Comparing criminal lawyers who 
did not graduate from college with 
those who obtained a college degree, 
there are a number of consistent find- 
ings. Thus, the nongraduates mention 
more unethical practices per respond- 
ent and more frequently refer to the 
serious matter of subornation of wit- 
nesses; they more often say that they 
were surprised on entering practice,* 
say they are concerned for the amount 
of unethical behavior today, and in 
this connection mention the serious 
matter of exploiting clients; and they 
more often refer to party politics in 
the court organization as a cause of 
low ethical standards. By contrast, the 
college graduates among the criminal 
lawyers tend to deny that lawyers are 
unethical; and they find the reasons 
for nonprofessional behavior in the 
incompetence of the criminal court 
personnel. 


In part, the above relationships may 
be based on the higher ethical stand- 
ards observed by the group of college 
graduates and possibly their ignorance 
of the real extent of deviation from 
professional codes. The author would 
tend to put more emphasis on an ex- 
planation which points to the tendency 
of certain members of the bar, in this 
case college graduates, to discount the 
seriousness of unethical conduct, to 
identify with the public relations in- 
terest of the Bar and therefore to deny 

*A statistically significent relationship 


when categories are reclassified from 
Table 2. 
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in the interview situation as well as to 
themselves the existence of deviant be- 
havior. Elsewhere in this survey, there 
is shown to be a category of criminal 
lawyers who are idealistic, interested 
in reform, humanitarian, and oriented 
toward helping the underdog. These 
lawyers are more often found among 
the nongraduates of college. The in- 
terpretation here is that these attorneys 
are frank to admit low ethical stand- 
ards, whereas the experience of a 
college education is functionally asso- 
ciated with stronger career interests 
of lawyers who are more likely to 
overlook lower ethical standards. 


The latter explanation finds some 
support in the fact that the attitudes 
which admit of unethical behavior are 
duplicated with about the same fre- 
quency among the lawyers with mi- 
nority religious backgrounds in which 
group there are fewer college gradu- 
ates and in which the humanitarian 
orientation is particularly strong. More- 
over, since the degree of specialization 
in criminal law and income manifest 
virtually no correlation with the 
amount of college training, it is not 
surprising that the former two cate- 
gories apparently have no consistent 
relationship with attitudes toward 
matters of ethics. General practition- 
ers and low income attorneys in the 
criminal practice are extremely ambi- 
valent coward admitting the existence 
of misconduct —on the one hand in- 
sisting lawyers are ethical, but ad- 
mitting certain serious violations — 
and the general practitioner is par- 
ticularly prone to project the blame 
for any misconduct on weaknesses in 
the criminal court. 


A CASUAL REGARD FOR PROBLEM 
OF PROFESSIONAL CONDUCT 


In this section we draw from more 
qualitative information evidence of a 
tendency to avoid responsibility for 
unethical behavior. 
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The Grievance Committees. Per- 
haps indicative of a low esteem for 
the work of grievance committees is 
the fact that the chairman of one had 
had no college training and attended 
no law school. In any case, descrip- 
tive material bearing on the work of 
two committees is presented below. 


In one of the areas we were told 
that the Bar took rigorous action 
against open solicitation of clients a 
few years before this study was made. 
However, in the presence of the inter- 
viewer, a “runner” asked an attorney 
for more business cards and many 
comments refer to this problem, for 
example, referring to “the most com- 
mon unethical practice”: 

Hustling cases in jail attorneys 

blank and blank — see them there all the 

time. I used to do it myself. Never 
knew there was anything wrong with 

x... .ceer 


*Numbers refer to cases in the sample; 
“C” to criminal lawyer and “N” to non- 
criminal lawyer. 


Well truthfully I think there’s less of 
it now (solicitation). Now it’s under- 
cover. When I first began everyone was 
using runners, even I. Later they tried 
to stop it and the maiority of us cut it 
out, but there are still a few who con- 
tinue to do it. N62 
A member of the grievance commit- 
tee in this jurisdiction admits that 
soliciting clients is now the most com- 
mon complaint. The chairman of this 
committee adds, “. clients feel 
that the lawyer has overcharged them, 
but we've never been able to find such 
a case.” Nevertheless, 12 other re- 
spondents mention exploiting clients, 
including excessive fees, unnecessary 
litigation, or splitting fees, as that 
which surprised them upon entering 
practice; and eight attorneys mention 
this as the most common unethical 
practice. 


A large proportion of interviewees 
in another jurisdiction insist that they 
have a “very clean bar” and all of our 
information indicates that higher 


standards prevail than in other areas. 
The following quotations, however, 
are all from members of this bar, the 
first from an attorney active in the 
local organization: 


(What surprised you?) General atti- 
tude of the Bar. Could be on a much 
higher level. Lack of interest in Bar 
itself. 

(How do you feel about it today?) 
Bar should be strong. Lawvers should 
stick together and keep the standards up. 
(Describe the most common unethical 
behavior. . . .) Deplorable grievance 
system here. Whole Bar system here is 
weak. (1) Measuring your fee — under- 
cutting the standard—have done this 
myself; (2) Accepting two fees on a 
divorce charge —one initially and one 
from the settlement. Nu1ro 

To be really successful, make a lot of 
money, any lawyer has to cut corners. 
If you’re strictly unethical you'll starve 
to death. C111 

Yes (I was surprised). I was very naive 
but soon discovered that there were 
shady deals in law just as in other pro- 
fessions. C88 


Projection of Unethical Conduct. 
Criminal and civil lawyers are likely 
to hold the opposite field of practice 
responsible for violations of profes- 
sional ethics. These and other targets 
are selected for blame in the follow- 
ing excerpts. “What do you think of 
the practice of criminal law?” Answer 
from a civil lawyer: 

It is the finest profession there is, but 

you cannot be successful there unless 

you feed the bondsmen— but law and 
criminal law much more ethical than 
medicine. N43 

From a criminal lawyer: 


Never wanted to be anything but a 
criminal lawyer. Love trial work. Have 
a lot of sympathy for my clients. Ac- 
tually they’re a lot more honest than 
most judges. C85 
Projections onto the corporation law- 
yer, and the corporation lawyer onto 
the corporations. 
(Admits nothing unethical.) Actually I 
think the criminal lawyer does more for 
the profession than other types in that 
it is he who spends so much of his time 
and energy handling “free” cases which 
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other lawyers feel no responsibility for. 
It is the criminal lawyer who comes to 
the aid of those who are being perse- 
cuted fer political reasons—not the 
corporation lawyer. C174 
About the only thing I can think of is 
falsifying grounds for divorce. You see 
in our type of practice — corporate — 
if there is anything unethical it is the 
business itself, ie., the business prac- 
tices of the corporaticns the firm repre- 
sents rather than in the behavicr of the 
lawyers. I think you find that sort of 
thing (unethical behavior) is more prev- 
alent in courtroom work — the trial 
lawyer. N169 
The partial truth that lies in these 
accusations also projects blame on 
others while detracting attention from 
the shortcomings of one’s own group. 


Courtesy Among Lawyers. Honesty 
and courtesy of lawyer vis-a-vis lawyer 
is essential to efficient legal service, 
nevertheless one is struck by the ex- 
tent to which respondents tend to in- 
terpret questions on professional eth- 
ics as exclusively a matter of courtesy 
among colleagues, better known as 
professional etiquette. These illustra- 
tive comments are replies to the query 
on surprise concerning a casual re- 
gard for ethics. 


No, because I haven’t witnessed any 
breach of ethics, they have been damn 
nice about that. Several times I have 
made mistakes in court and the other 
lawyers will later call me up and tell me 
what I’m doing wrong. . . . C46 


I was surprised at the great degree of 
camaraderie among attorneys. Even 
though their respective clients are on 
opposite sides of the issue—are not 
even talking to each other —they (the 
lawyers) will get together and try to 
work out a settlement. Frankly I was 
amazed at the amiability of lawyers... . 
N162 


Some respondents confuse matters 
of ethics with the problem of un- 
authorized practice by non-lawyers; 
and, furthermore, action by grievance 
committees is often predicated on 
probable public relations effects rather 
than protection of the public interests. 





ARE CRIMINAL LAWYERS 
More UNETHICAL? 


When civil lawyers are asked 
whether they ever considered going 
into criminal law, 26 per cent refer to 
the low ethical standards of the prac- 
tice. This opinion is supported by the 
comparative frequencies with which 
attorneys in the two fields admit sur- 
prise at the casual regard for matters 
of ethics. Yet respondents in the two 
branches in approximately equal num- 
bers acknowledge “most common un- 
ethical practices” in their respective 
fields, specify equally serious types of 
misconduct, and know of cases they 
believe were not properly handled by 
grievance committees. Moreover, the 
greater frequency with which criminal 
lawyers admit surprise or concern for 
the problem of ethics may be a func- 
tion of a less reticent personality type. 
This interpretation finds some support 
in the fact that nongraduates of col- 
lege are most often among those con- 
cerned with ethical standards and that 
criminal lawyers predominate in the 
category of nongraduates. 


In replying to the query on “the 
most common unethical behavior in 
the civil practice” there are respond- 
ents in this field who question the 
association of low standards with the 
criminal practice: 

Subornation of perjury, especially in 

negligence werk. You will find as much 

bad stuff in negligence work as you will 

find in the field of criminal law. N41 
From ar. attorney who formerly was 
an inferior court judge: 

By and large criminal lawyers are as 

ethical as any other lawyers. They may 

be tricky, but they have to be. People 
don’t understand that all the tricks they 
use are perfectly legitimate. N122 
An attorney who used to do some 
criminal work: 

“More fraud in civil; on the whole the 

criminal lawyer is very ethical. N1 
“What do you think of the practice of 
criminal law?”: 
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Necessary, is not more evil than other 

branches of law. Does not deserve as 

bad a reputation as it has. N39 

With the data at hand one cannot 
disprove the assumption that the 
criminal practice has more than its 
share of violations of professional 
norms. It would appear reasonable to 
suspect, however, that the tendency to 
disregard ethical standards is not so 
much limited to this field as it is more 
generally characteristic of some attor- 
neys in certain segments of the bar: 
the lower status fields of negligence, 
domestic relations as well as criminal 
law. The assertion is made with two 
qualifications: (1) responsibility for 
the condition must also be shared by 
other segments of the Bar, including 
the grievance committees, for their in- 
difference to the condition; and (2) 
it is largely a matter of personal opin- 
ion whether the amount of misconduct 
which exists is more than should be 
expected among members of any pro- 
fession. 


DISCIPLINING MEMBERS OF THE BAR 


Compliance with the canons of pro- 
fessional ethics is difficult to main- 
tain in the face of complexities of 
conflicting interests. Otherwise, it ap- 
pears that unethical behavior in the 
legal profession is largely a manifes- 
tation of pressures from the commer- 
cial world which from example of in- 
come level and amoral behavior as 
well as requests for professional as- 
sistance in dishonest activities plague 
the practitioners in business law. To 
this observation it should be added 
that relatively low standards of re- 
cruitment in the field of law— includ- 
ing nonaccredited schools, the precep- 
torial system, etc.—have made the 
practice not only extremely competi- 
tive but also one allowing for many 
te enter the bar with insufficient finan- 
cial means to establish a_ practice. 
Spokesmen for legal education and 
admission requirements have put em- 


phasis on law school courses in pro- 
fessional ethics and more rigorous 
character investigation (1, pp. 241- 
244; 7, Ch. 3; 2, Ch. 6), though the 
writer shares the opinion of some of 
these authorities that experience with 
what actually takes place in law prac- 
tice tends to outweigh formal indoc- 
trination. In regard to the criminal 
lawyer in particular, his close associa- 
tion with the personnel of the criminal 
court —a court that is usually politi- 
cally oriented —does not contribute 
to a professional orientation (9). 


The professional organization it- 
self, including its special activities re- 
garding ethical conduct, is also a fac- 
tor in the discipline of members. We 
report below on the integration of 
this aspect of professionalism with 
various segments of the Bar. 


Activities of Grievance Commit- 
tees. Each of the five local bars of this 
study had within its organization a 
grievance committee with which com- 
plaints against lawyers are filed, in 
vestigations ot cases are made and ac- 
tion, if any, is initiated. Although 
lawyers may be sued and prosecuted 
through ordinary legal channels and 
judges may possess authority to dis- 
bar, the grievance committee is the 
agency of primary jurisdiction in the 
enforcement of professional ethics and 
lawyers themselves are responsible for 
applying sanctions in cases of mis- 
conduct. There are excellent reasons 
for this common procedure among the 
various professions. For one thing, it 
may aid greatly the psychological in- 
ternalization of professional norms — 
the most effective means of social con- 
trol in any group —and for technical 
reasons lawyers are obviously better 
qualified to judge cases in their own 
profession. To carry out the former 
function, however, the grievance com- 
mittee must play an active role in all 
segments of the bar. 


We are mainly interested in the ex- 
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tent to which various categories of 
lawyers participate in the work of 
these committees. The first of four 
questions in this area merely asked the 
respondent whether the local bar has 
a grievance committee. Four criminal 
lawyers and two civil lawyers said 
their bar did not have a grievance 
committee or they were not sure 
whether one existed. Table 5 shows 
the relative degree of participation on 
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graduated from college. Of greater 
statistical significance are the charac- 
teristics of lawyers who have been 
members of these committees. Civil 
lawyers serve more often whatever 
their income, which discounts the in- 
come differential between the groups 
as the only factor disqualifying crim- 
inal lawyers.* In both groups, how- 
ever, there is a greater preponderance 
of high income lawyers among the 


TABLE 5 


MEMBERSHIP ON GRIEVANCE COMMITTEES 
(PERCENTAGES OF RESPONDENTS ) 








Participation 





Civil 





Total respondents 
Served on grievance committees 
Never has served 


























Totals 





grievance committees by each field of 
practice. 


We find that civil lawyers have 
served on grievance committees over 
twice as often as criminal lawyers (18 
as compared with 7 per cent: X* = 
4.62). Only seven or eight per cent of 
the members of either branch of the 
profession have ever preferred charges 
on anyone. This proportion appears 
to be relatively low in terms of the 
last in this series of questions: “Do 
you know of any cases where grounds 
existed for preferring charges, but 
they were not preferred, or were not 
pressed, or they were not in your 
judgment properly handled?” About 
40 per cent of the lawyers of each 
field answer this in the affirmative. 


Further analysis of the types of 
lawyers who participate in the ac- 
tivities of grievance committees sug- 
gests to us how they function in the 
organization of the local bar. It may 
be significant, for instance, that of the 
six attorneys who were not aware of 
their grievance committee, ll re- 
ceived low incomes and four had not 





Criminal 
Lawyers Lawyers 
(98) _____—s( 04) 
1% 18% 
93 82 
100% 100% 





members of grievance committees.* * 
In regard to the questions of having 
preferred charges and knowing of 
cases not properly handled, income of 
the lawyer, however, is not related. In 
fact the only significant variable is re- 
ligion of the lawyer; Protestant law- 
yers more often lodge complaints 
against colleagues.* ** 


Participation on grievance commit- 
tees — serving, preferring charges, or 
knowing of improper handling—it is 
interesting to note, is totally unrelated 
to the attorney’s graduation from col- 
lege. Positively, the committees are 


*In most cities the average income of 
criminal lawyers is lower. 


**Twenty-three per cent of high income 
as opposed to only four per cent of low 
income lawyers participate on grievance 
committees: statistically significant with a 
chi square value of 12.21. Controlling for 
age demonstrates that this factor does not 
account for the relationship. 


" ***“Has preferred charges,” Protestants 
13 per cent against 2 per cent; significant 
with a chi square value of 5.30. “Knows 
of cases net properly handled,” Protestants 
48 per cent against 21 per cent; significant 
with a chi square of 5.40. 
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dominated by high income civil law- 
yers, while Protestants, regardless of 
income or education, seek more ac- 
tion. These latter attorneys are ap- 
parently projecting their standards on 
criminal lawyers and other lower stat- 
us fields of practice that are more 
dominated by members of minority 
religions. 


Participation in Professional Or- 
ganizations. Unlike physicians, all 
lawyers are not members of local so- 
cieties that are integrated in a nation- 
al association, and although local bars 
may nominally include all practition- 
ers, they are often loosely organized 
activities. Consequently, participation 
in the special purpose professional 
associations in legal work is indicative 
of a lawyer's professional commit- 
ment. 

Membership of criminal lawyers in 
the American Bar Association shows 
that they belong to this group less than 
half as often as other lawyers, with 
percentages of 14 and 31, respective- 
ly,* and further analysis reveals that 
specialists in criminal law belong to 
the Association even less frequently 
than other criminal lawyers. There is 
no relationship between membership 
and extent of college education, but 
income is highly associated with be- 
longing to thg ABA among both 
criminal and civil lawyers.** That 
criminal lawyers in general enjoy more 
modest incomes than their colleagues 
is only a partial explanation for re- 
spondents’ comments suggest a more 
meaningful correlate of nonparticipa- 
tion. The ABA is accused of dis- 
crimination against the Negro or of 
being a politically conservative group. 
More generally, however, it is prob- 
_ *A_ significant relationship; chi square 
is 7.47. 

**High income, 37 per cent as opposed 
to low income lawyers, 10 per cent; a sig- 
nificant relation with a chi square value of 


16.77. This relationship cannot be ac- 
ccunted fer by age. 


ably. the lower status position of 
criminal lawyers and that the ABA is 
a high status group which explains 
their nonparticipation. Criminal law- 
yers feel they are outsiders and that 
the ABA has little to offer them pro- 
fessionally. 


There are numerous other profes- 
sional and semiprofessional, local and 
national, organizations to which law- 
yers belong: legal fraternities and 
honorary societies; the American Judi- 
cature Society, the American Law In- 
stitute and similar national organiza- 
tions; and all associations in any way 
related to legal work such as real es- 
tate, claims, accounting, insurance, 
maintenance of law and police work, 
trial law and legal aid. Respondents 
from the two branches of the pro- 
fession were compared on a composite 
index of professional participation in 
all types of societies related to law, 
excluding local bar associations to 
which lawyers nominally belong.*** 


This comparison shows that attor- 
neys in the criminal practice are likely 
to remain outside these professional 
organizations: a majority of 60 per 
cent compared with 44 per cent of 
other lawyers belong to none of them; 
and as we go from inactive to active 
status as measured by our index, the 
proportion of civil lawyers becomes 
greater.**** Regardless of the sub- 
category of criminal lawyers a disinter- 
est is shown in professional associa- 
tions, but among their colleagues in 
other fields participation is most char- 

***The index differentiated between in- 
active and active membership and whether 
the respondent was an officer of the group 
during the years 1949 to 1951, allowing 
one point for an inactive membership, two 
points for an active membership (attends 
meetings two or more times a year), and 
three points for holding an office. Each 
respondent was given a total score based 
on all memberships in these professional 
and semiprofessional organizations. 


****In a 2 x 2 table the relation is sta- 
tistically significant; chi square is 4.74. 
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acteristic of those in higher income 
brackets. 


CONCLUSIONS 


Comparative data on professional- 
ism in the practice of criminal law 
have been presented. In a series of 
responses to questions concerning un- 
ethical conduct, the conceptions of 
many lawyers portray the legal pro- 
fession as exhibiting relatively serious 
deviations from professional norms. 
Lawyer-opinions do not limit viola- 
tions to one segment of the bar, but 
compromises with standards may be 
concentrated in the negligence, domes- 
tic relations as well as the criminal 
practice, and indifference to these 
standards is exhibited by all sections 
of the bar. Self-images among prac- 
titioners are not always flattering, nor 
are they conducive to maintaining 
professional standards. 

Whether violations of ethical codes 
are viewed as serious or inconsequen- 
tial, a meaningful sociological contri- 
bution lies in their analysis as mani- 
festations of behavior in a structure 
of social relations, i.e., the profession- 
al institution. Here we have analyzed 
only one aspect of this system: name- 
ly, ineffective integration of certain 
segments of the bar (primarily prac- 
titioners in criminal law and all law- 
yers having low incomes) with en- 
forcement procedures for maintaining 
standards and with professional or- 
ganizations. Whether the better edu- 
cated lawyers are themselves more 
strongly committed to professional 
ethics, we are unable to say. They are, 
however, apparently more indifferent 
to unethical practices as they exist and 
they are not more active either in 
joining professional organizations or 
on the grievance committees of the 
Bar. 

Nor discussed here are other char- 
acteristics of the professional system 
related to this problem such as the un- 
integrated role of the solo practitioner 


and compelling career aspirations 
which focus on community and po- 
litical rather than professional activi- 
ties for advancement. The import of 
these is a matter of judgment, but 
they are correlates of deviations from 
professionalism as seen in a tendency 
to identify with the interests of cli- 
ents, toward differential treatment of 
clients, and toward substituting con- 
tacts for technical knowledge in serv- 
icing clients. 


Shortcomings of the legal practice 
as a professional system must also be 
explained in terms of the conditions 
within which it operates. Thus, it has 
tried to cope with large numbers of 
upwardly mobile persons and over- 
crowding; with practitioners unable to 
achieve reasonable success by dili- 
gence and technical knowledge alone. 
Work for these practitioners neither 
constitutes a regular clientele able to 
pay reasonable fees nor even a service 
which is always technically legal. 
Moreover, these lawyers practice be- 
fore lower courts often lacking in pro- 
fessional competence, and in com- 
munities where career aspirations are 
invidiously tied to a stereotype of 
successful businessmen. 
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PROBLEMS OF TOMORROW 





THE PROSPECTIVE IMPACT OF LARGE SCALE 
MILITARY RETIREMENT* 


ALBERT D. BIDERMAN 
Bureau of Social Science Research, Inc. 
Washington, D.C. 


SCOPE OF THE PROBLEM 


Beginning in 1960, and continuing 
through the ensuing decade, a mass 
migration will take place into the 
civil society of the United States. The 
“emigres” will be the large number 
of men who entered the Armed Forces 
during the World War II emergency 
and who remained on active duty 
thereafter, or who were recalled to 
active duty during the Korean War 
and remained in the service. During 
the next decade, these men will be- 
come eligible for retirement by virtue 
of having completed 20 years of ac- 
tive service.* * 


The number who will actually re- 
tire upon achieving 20 years of serv- 
ice or soon thereafter is difficult to 
estimate, being contingent upon such 
factors as individual choice, personnel 
policies of the Defense Department 
and possible changes in relevant 
statutes (13; 14). 


*The author acknowledges the aid of 
George W. Croker, Colonel, U. S. Air 
Force, and Joseph B. Glenn, Office of the 
Assistant Secretary of Defense (Man- 
power, Personnel, and Reserve Affairs) in 
developing information for this paper. 
Valuable assistance was received from the 
Retired Activities Officers of Headquarters, 
Department of the Army, and Headquar- 
ters, U. S. Air Force. 


**The present paper is addressed pri- 
marilv to retirement on length-of-service 
eligibility. Of the approximately 231,000 
persons currently receiving military re- 
tirement pay, slightly more than a third 
are on the disability lists, but barring hos- 
tilities, disability retirements will consti- 


tute a much smaller proportion of future 
retirements. 





Preliminary estimates by the De- 
fense Department, using actuarial as- 
sumptions, and assuming stable over- 
all strength of the Armed Forces, pre- 
dict that the number of persons in the 
United States receiving military re- 
tirement pay*** will increase from 
231,000 at present to 405,000 by 1965 
and 753,000 by 1973 [Table 1] (14). 


Those who, with continuous serv- 
ice, would become eligible for retire- 
ment within ten years include more 
than 25 per cent of the total current 
active strength of the Armed Forces 
and 55 per cent of the officer corps. 
Over a third of all active duty officers 
had completed more than 15 years of 
service in June 1958 (12). The im- 
pact of prospective retirements on the 
structure of our military establishment 
is consequently a matter of great in- 
terest to military sociologists. The 
present paper seeks to direct the at- 
tention of social scientists to other 
aspects of this problem, however: 
the significance of this concerted in- 
stitutional mobility for the communi- 
ties into which these men and their 
families will move, and the problems 
which will confront the retirees them- 
selves. 


DISTINGUISHING CHARACTERISTICS 
The size, concentration in time, and 


***Persons who elect to receive veterans’ 
disability compensation in lieu of all mili- 
tary retirement pay, or who waive all re- 
tirement pay in accordance with the Dual 
€cmpensation Act are not included. Cur- 
rently, according to the Veterans Adminis- 
tration, between 5,000 and 6,000 men an- 
nually go from active military duty to its 
disability rolls. 
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TABLE 1 
NUMBERS OF PERSONS RECEIVING MILITARY RETIREMENT Pay: 





Fiscal ~ Disability 
Year Retirements** 
1954 78,953 
1958 80,697 
1963 39,Cc00 
1968 101,000 
1973 113,000 
1978 122,000 
1983 127,000 


ACTUAL 1954, 1938 4 AND PROJECTED 1963- 1983° 


~~ Non- Disability 





Retirements***  —————_—s‘ Total © 
89,789 167,742 
132,860 213,557 
245,000 334,000 
428,000 529,000 
640,000 753,000 
852,000 974,000 
1,036,000 1,163,000 _ 


*Inclusive of Fleet. Reserve, but exclusive of Surviv or Benefits. Data and preliminary 
estimates from Office of Personnel Policy, OASD (MP&R), Department cf Defense. 


**Tempcrary and Permanent Disability Lists. 
***Non-Disability Retirements and Fleet Reserve. 


composition of this retired population 
will distinguish it from precedents in 
the history of retirement. Unlike most 
other retirement systems, military re- 
tirement uses the criteria of length of 
service and physical condition rather 
than jagt) as the primary determinants 
of retirement. As a consequence, the 
military retiree is far younger at time 
of retirement than his civilian counter- 
part. The most recent compilation of 
data on age at time of retirement for 
military personnel gave the average 
age of all retirees as 35.8 years; the 
average age of those retiring on length 
of service eligibility was 45.8, and of 
those retiring for disability, 25.9 
(13). The bulk of the prospective 
large-scale retirements, consequently, 
will be comprised of men in the ac- 
tive years. 

Those who retire upon achieving 
20 years of service will have retire- 
ment remuneration amounting to 
somewhat less than half of their earn- 
ings prior to retirement. By ordinary 
standards, and in view of their re- 
taining some of the perquisites of 
military personnel such as free medi- 
cal care, this will be relatively high re- 
tirement income, and those who retire 
after additional years of service will 
receive even higher retirement pay.* 


*The complexities of legislation affecting 
retirement pay for military personnel, 


At present, the mean retirement pay 
of non-disability retirees is slightly 
over $3,000 per year (13). While 
substantial, the retirement pay of most 
retirees will be considerably short of 
that required to maintain their ac- 
customed plane of living. The large 
majority will doubtless seek full-time 
employment. 

The term “retirement,” consequent- 
ly, will hardly be applicable in its 
ordinary meaning to the life pattern 
of most of the emerging group for 
some time after they “retire” from the 
service. Indeed, the Army tells its per- 
sonnel to regard the move as “chang- 
ing your career” (11) rather than 
“retirement.” 


Attention given by social scientists 
to the problems of the military re- 
tiree may help clarify knowledge of 
retirement problems, generally, de- 
spite the atypical characteristics of the 
military group. Indeed, the relative 
youth of the military retiree may 
make comparisons with retired civil- 
ians particularly profitable. Problems 
of an abrupt and radical change of 
occupational career and life style can 
be studied among this large popula- 





veterans’ benefits, and the inclusion of 
military personnel in the Secial Security 
system, cannot be discussed here. For in- 
formation of a summary kind, see 8; 9; 
10; I1). 
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tion apart from the confounding in- 
fluence of the physical effects of “old 
age” and the cultural definitions of 
the aged to which many retirees have 
to adjust. On the one hand, it may 
be possible to eliminate physiological 
effects of aging or cultural concep- 
tions of these effects as the causative 
factors in certain adjustment prob- 
lems. With respect to other problems, 
however, it may be found that what 
confronts the younger military retiree 
may have only semantic similarity 
with the retirement problems of the 
older civilian. The frames-of-reference 
with which social scientists are ap- 
proaching the problems of the worker 
affected by automation may have 
greater relevance than the conven- 
tional “geriatric” orientation to the 
immediate problems of these military 
retirees. Geriatric considerations are 
not irrelevant to this group, however. 
The need for an occupational read- 
justment, the consciousness which the 
status of “being retired” may provoke, 
and systematic exit counselling of re- 
tirees by the Armed Forces migh~ be 
expected to lead members of his 
group to consider the problem of 
later years in the choices they make 
immediately. 


THE “SECOND CAREER” 


The special characteristics of the 
military retirement problem may pro- 
voke more general reconsideration of 
retirement systems by presenting in a 
radical form more widespread ana- 
chronisms of policy. Early retirement 
in the military system is justified pri- 
marily in terms of the special require- 
ments for physiological fitness of mili- 
tary life. In this respect, however, it 
cannot claim distinctiveness from 
many other occupational institutions. 


A problem like that confronting 
the military establishment arises in 
any institution which operates with 
the “career employee” concept: the 
civil service, the university, and in- 
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creasingly, major industry. The “ca- 
reer” concept has the dual implica- 
tions of vertical mobility in the insti- 
tution with advancing age (length of 
service) and permanent reciprocal 
commitments of the employee and the 
institution. Vertical mobility within 
the institution accompanying seniority 
is correlated with movement toward 
the sedentary in the occupational du- 
ties performed. This movement, with 
the help of mortality and the expan- 
sion of internal and external occupa- 
tional opportunity, which has existed 
during recent decades of rapid eco- 
nomic growth, has allowed the career 
system to operate without overburden- 
ing institutions with personnel having 
the restricted physiological abilities of 
later life, and without a too blatantly 
“top heavy” rank distribution.* Prob- 
lems arise, however, where the ratio of 
swivel-chair to line jobs cannot be ex- 
panded rapidly enough to accommo- 
date to the system. This kind of prob- 
lem has been aggravated, in general, 
by the increase in the average life 
span; and in the military by a dis- 
proportionate retention of personnel 
in the higher grades from its swollen 
wartime ranks.** 


Institutions are confronted with the 
necessity of pushing personnel out (or 
inducing them to leave) at an age the 
culture regards as “mid-career.” These 
are persons to whom the institution 
has a permanent commitment, and 
who, in turn, have made a sacrificing 
commitment to the slow acquisition 
of the distinctive skills and other oc- 
cupational credentials required by that 
institution. 


The Army's concept of a “second 
career” is more consistent with the 
realities of this situation, and with re- 


_ *The pressures the semority system cre- 
ates may account in part for the opera- 
tion of “Parkinson’s Law” in bureaucra- 
cies (5). 


**The ratio of commissioned officers to 
enlisted men is currently about 1/7 (14). 
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ducing the costs to the institution, the 
individual, and the society, than is the 
concept “retirement.” Congressional 
appropriations committees, confront- 
ing the burden of military retirement 
pay reaching two or three billions an- 
nuailly, have already indicated their in- 
tention to reexamine the retirement 
concept as it pertains to the military 
establishment (8). 


Social scientists, the writers believe, 
could profitably give attention to “the 
second career” as an emergent pat- 
tern. The military retiree population 
affords a favorable opportunity for in- 
vestigations of what will be the in- 
evitable and the desirable character- 
istics of “second careers.” 


From considerations discussed here, 
one would expect the career change to 
involve initial downward mobility in 
terms of the prestige status of the 
“second career,” but with “retirement” 
pay, this may be associated with im- 
proved economic status—an incon- 
gruity of status which may be of some 
theoretical interest for the study of 
social mobility. From the same con- 
siderations, occupations having charac- 
teristics quite unlike those of bureau- 
cratic “career” institutions will in cer- 
tain respects be more attractive and 
desirable as “second careers,” despite 
the conditioning the individuals pur- 
suing “second careers” will have had 
to bureaucracy. Thus, occupations in 
which the seniority system does not 
play an important role would be 
favored; those which involve highly 
general rather than very specific skills; 
etc. (cf. 1). 


CONCENTRATION OF IMPACT 
IN SPACE AND TIME 


The concentration of these retire- 
ments in time and space increases the 
likelihood of their having a discern- 
ible impact as social problems. Thus, 
there will be a marked increase in the 
rate of retirements during the 1960's 
(Table 1). Further, if past patterns 


of settlement upon retirement prevail, 
there will be a tendency for great con- 
centrations in a few localities.* Al- 
most half of presently retired officers 
are concentrated in five states: Cali- 
fornia, Florida, New York, Texas, and 
Virginia (6, p. 10). A cursory exam- 
ination of address files indicates that 
a few localities in these states account 
for much of the concentration: par- 
ticularly favored are San Antonio, 
Texas; San Francisco-Oakland ( par- 
ticularly, the Lower Peninsula) and 
San Diego, California; the northern 
Virginia suburbs of Washington and 
Norfolk, Virginia; the East and North 
coasts of Florida; and the New York 
Metropolitan Area. The tendency to- 
ward concentration is fostered by the 
great advantages the retiree derives 
from settling in the vicinity of a 
large, permanent military installation; 
important considerations include tie 
quality of hospital, recreational, ex- 
change and commissary facilities, as 
well as the likelihood of one’s close 
friends in the service living in or 
visiting the locality. Areas of large 
military concentration are also favored 
by more retirees simply because more 
of them are familiar with the locality. 
One armed forces retirement counsel- 
lor reports that currently retiring per- 
sonnel are loathe in many instances to 
select as places to settle areas which 
are defined as “military elephant 
graveyards” such as San Antonio. 
Newly popular localities include Phoe- 
nix, Arizona; Colorado Springs, and 
Denver, Colorado; Montgomery, Ala- 
bama; Honolulu, Hawaii; and Seattle, 
Washington. The preferences of Air 
Force retirees, who are just beginning 
to be represented in large numbers in 
the entire population, will also make 
for shifts from the traditional pattern. 


Such dispersion as takes place, how- 
ever, will be dispersion only relative 
to the past. A small number of com- 


*For comparison with civilian patterns 
of mobility upon retirement, see (2). 
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munities may still be expected to 
absorb the majority. 


JOB COMPETITION 


One effect of this concentration in 
place and time will be competition for 
jobs among the retirees and between 
retirees and other groups. The possi- 
bility of the entrance into the civilian 
labor force of sclected communities of 
large numbers of persons for whom it 
is economically feasible to accept em- 
ployment at rates of remuneration be- 
low that prevailing for persons of 
comparable status is a development 
some will see as a threat. According 
to Armed Forces counsellors, however, 
the aspirations and expectations of 
current retirees are rarely modest, and 
they generally visualize the status and 
earnings they can legitimately demand 
in the civilian world as higher than 
that which the experience of past re- 
tirees indicates they will achieve. 


There will be represented a broad, 
but nonetheless atypical ‘sampling of 
skills, experience and other creden- 
tials for entree to civilian occupations. 
Some will meet qualifications for cer- 
tain critically short occupations or 
will be able to acquire them readily. 
Special study has already been given 
to the possibilities of remedying the 
shortage of teachers of science and 
mathematics by encouraging qualified 
military retirees to take such jobs and 
special “retread” courses have been 
established at two universities for the 
purpose of quickly qualifying retirees 
for this work (6). Others, however, 
will possess no readily marketable dis- 
tinctive skills (e.g., the infantryman). 
Of major interest will be the compe- 
tition among the group in skill areas 
in which large numbers of military 
personnel are concentrated (e.g., ad- 
ministration, aviation ). 


The possibility of serious job-find- 
ing problems is increased by the fact 
that the crest of these retirements will 


coincide with general demographic 
changes making for a vast increase in 
the number of persons seeking em- 
ployment. During the next five years, 
there will be a probable increase of 
40 per cent in the number of persons 
aged 20 and under who will enter the 
labor force (12) —another effect of 
World War II appearing 20 years 
after its genesis. This will make the 
outlook particularly difficult for those 
retirees planning to take part-time 
jobs, for they will be in competition 
for many of these jobs with tremen- 
dously expanded ranks of college stu- 
dents. 


At any rate, the ability of the 
economy and communities to absorb 
retired military personnel at present 
and in the past provides a poor index 
to what the case will be when the flow 
is increased by a factor of three. 


IMPACT ON COMMUNITY 
INSTITUTIONS 


The concentrations in time and 
space of the group may have a de- 
cided impact on the institutions in 
which large numbers of military re- 
tirees assume roles. Thus, while some 
school administrators look hopefully 
to the emerging retirees as potential 
remedies for teacher shortages, others 
may be anxious regarding the influ- 
ence upon a school system of “the 
military man” (cf. 7). 


Retirees, particularly the retired of- 
ficer, are also likely to participate dis- 
proportionately in voluntary associa- 
tions, both those of a distinctive char- 
acter like the Retired Officers Associa- 
tion and the veterans organizations, 
and those of more general recruit- 
ment, such as political, business, and 
charitable organizations. Casual ex- 


“amination of the Washington, D. C. 


area press indicates extremely active 
participation by retired military per- 
sonnel as leaders of parent-teachers 
associations, Community associations, 
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and political pressure groups.* The 
freedom many will have from the 
pressures of devoting full energy to 
making a living can allow unusually 
great participation in voluntary asso- 
ciation affairs. Skills many have de- 
veloped in military life for exercising 
authority, making oral presentations, 
and participating in organized meet- 
ings may increase the gravitation of 
military retirees to positions of leader- 
ship. The Armed Forces have en- 
couraged their active duty personnel 
to participate in non-political civic af- 
fairs, and a report on such participa- 
tion is included in “Officer Effective- 
ness Reports.” This may also increase 
participation after retirement. Par- 
ticipation is also urged on retiring 
personnel by the services, which see a 
valuable public relations potential in 
their activities (9, pp. 95-96; 10, 
p- 9). 


GROUP IDENTIFICATION 


The concentration may also lead to 
a social stereotyping of military re- 
tirees as a group in the localities of 
heaviest settlement; and a correspond- 
ing tendency for this aspect of one’s 
Status tO assume a central position in 
the self-definitions and group identi- 
fications of the retired military per- 
sonnel. The consciousness on the part 
of the public of the presence in their 
midst of large numbers of retired 
military personnel, and some affect 
toward their presence, will presumably 
be heightened as the tax dollars going 
to meet the bill for retired pay mount 
rapidly. The total in the budget for 
the present (1960) fiscal year is 
$715,000,000, and it will exceed a 
billion dollars per year by 1964.** 


*The political activity of retired per- 
sonnel is not restricted by the Hatch Act 
(53 Stat. 1148; 5 U.S.C. 1181), although 
certain political activity involving the 
Armed Forces is prohibited retired per- 
sonnel of the regular components (8, 
p. 18). 

**This is exclusive of the veterans’ dis- 
ability compensation some retired* person- 


SOCIALIZATION PROBLEMS 


Goffman (3) includes the military 
in that class of social arrangements he 
calls “total institutions.” “A basic so- 
cial arrangement in modern society,” 
he writes, “is that we tend to sleep, 
play and work in different places, in 
each case with a different set of co- 
participants, under a different author- 
ity, and without an over-all rational 
plan. The central feature of total in- 
stitutions can be described as a break- 
down of the kinds of barriers ordinar- 
ily separating these three spheres of 
life.” To Goffman’s list of distinctive 
arrangements might be added the dis- 
tinctive culture and ideology of the 
military. The social scientist, and the 
man in the street, probably visualizes 
the problem of adjusting from life in 
such a “total institution” to that in 
the civil society where “each is on his 
own” as the major problem confront- 
ing the serviceman on “getting out.” 


Goffman’s interest in that paper 
was in the socialization to total insti- 
tutions of persons from the “open” 
society: the novice to the convent, 
the prisoner to the penitentiary, and 
the patient to the mental hospital. 
The movement discussed in this paper 
may be conceived as the reverse. A 
key question to the prediction of the 
adjustment problems of the military 
retiree, and many of the problems in- 
volving his prospective impact on the 
community, involves the degree to 
which Goffman’s model, and similar 
conceptions, indeed hold true of the 
military institution in American so- 
ciety as it has been during and subse- 
quent to World War II, however. 
Certainly, it departs considerably from 
the ideal-typical extreme. 


The kinds and extent of the ad- 
justment problems of the military re- 
tiree may be approached from a dif- 
ferent perspective than that thus far 





nel are eligible to receive in.lieu of some or 
all of their retirement pay. 
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discussed in this paper, namely, for 
what they might reveal about the na- 
ture of the military institution and 
the military role in American society. 
One hypothesis would be that the 
military role is not as distinctive as 
popularly supposed, and consequently, 
that only minimal changes of life style 
and ideology will be required for the 
adjustment of the average retiree. 
Whether great or small, however, the 
nature of these changes may be a basis 
for illuminating inferences regarding 
American society and the place the 
military institution occupies within 
it (cf. 4). 


CONCLUDING COMMENT 


This paper has illustrated just a 
few of the more obvious topics of 
high social and theoretical significance 
which should attract the attention of 
social scientists to impending large- 
scale military retirements. The poten- 
tial contributions of research done be- 
fore the full impact of these develop- 
ments is felt has obvious value for the 
many institutions which will experi- 
ence this impact. An unusual oppor- 
tunity also exists in that there is still 
time for the study of a major and un- 
precedented social development be- 
fore, as well as during and after the 
event. The utility of sociological 
theories, formulations and techniques 
for predicting consequential events 
can be tested best by attention to the 
“Problems of Tomorrow.” 
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BOOK REVIEWS 


Desegregation and the Law: The Mean- 
ing and Effect of the School Segregation 
Cases. By Albert P. Blaustein and Clar- 
rence Clyde Ferguson, Jr. New Bruns- 
wick: Rutgers University Press, 1957. 
333 PP. $3.50. 


This book is a carefully detailed exposi- 
tion of the legal background and signifi- 
cance of the Supreme Court’s decision in 
Brown v. Board of Education, more popu- 
larly known as the School Segregation 
Cases. The authors are members cf the 
Rutgers Law School faculty, but the beok 
is addressed primarily to a nonlegal audi- 
ence and is excellently executed for this 
purpose. Definitions and explanations are 
given of both common and unccmmen le- 
gal terms such as habeas corpus, “case,” 
judicial review, “justiciable,” petition for 
certiorari, precedents, stare decisis, “state 
action,” dicta, and per curiam decision. 
These definitions and explanations tend 
occasionally to give the book the tone of 
a student’s dissertation, but, in general, the 
book is written in an easy flowing narra- 
tive style. 


In tracing the background of the Su- 
preme Court’s decision in the School Seg- 
regation Cases, the authors utilize a series 
of chapters to examine the individual rec- 
ords of the justices on civil rights cases, to 
detail the general authority of the Supreme 
Court to interpret the Constitution, and to 
describe the reactions to the School Segre- 
gation decisions. The authors set them- 
selves the task dealing solely with the law 
and avoiding discussion of “the philosophy 
or the sociology of segregation.” Not sur- 
prisingly, they were unable to hold to this 
objective, and one finds them stating, when 
discussing patterns of Compliance, that 
“The South is more than just another 
American region. It is also a state of 
mind.” This is followed by a discussion of 
social factors which they believe to have 
influenced variations in the extent of 
Southern compliance. 


Social scientists will find special interest 
in the authors’ discussion of the relevance 
of nonlegal materials in the judicial de- 
cision-making process and in their conclu- 
sion that “the social scientists cannot be 
entirely credited or blamed fer the, de- 
cisions rendered in the school segregation 
cases” (pp. 136 and 156). The authors’ 
reservations as to the use of nonlegal ma- 
terials in judicial decision making should 
prove instructive to social scientists who 
are participating increasingly in litigation 
as expert witnesses. 

One of the chief limitations of the work 
is the tendency to treat the terms “integra- 


tion” and “desegregation” as synonymous 
(cf. pp. 212-213). This is done without 
explanation and in spite of the fact that 
Judge Parker’s court was quoted as stating 
that “The Constitution . . . does not re- 
quire integration. It merely forbids dis- 
crimination” (p. 179). This failure to dis- 
tinguish between “integration” and “de- 
segregation” serves to obscure somewhat 
authors’ meaning as to the role of the 
aw. 


The book has a valuable appendix con- 
sisting of the texts of the School Segrega- 
tion Cases, an extensive Table of Authori- 
ties, and a useful and comprehensive Table 
of Cases relating to desegregation and the 
law. It is a book which belongs among 
the reference works of anyone interested 
in the relationship of law to desegregation 
in the United States. 

PRESTON VALIEN 
New York State Department of Health 


Sentencing, Volume 23, No. 3, Summer 
1958 Issue of Law and Contemporary 
Problems, 399-582 pp. (Duke University 
School of Law). 

Crime and Correction, Volume 23, No. 4, 
Autumn 1958 Issue cf Law and Con- 
temporary Problems, 583-783 pp. (Duke 
University School of Law). 


These two volumes taken together in- 
clude nineteen separate articles, a total of 
some 380 pages, the contributions cf twenty 
(one article has two authors) well-known 
and distinguished persons in the legal- 
criminological-penological field of today. 
Detailed comment on this array of scholar- 
ly output is quite impossible in a short re- 
view. Only a few general characterizations 
and some selected illustrations of typical 
and pertinent content will be attempted. 

Symposia of this sort tend to become 
discursive expositions of a number of 
designated topics rather than carefully 
written, clcsely reasoned analyses of a 
central preblem developed through some 
of its logically related ramificaticns. The 
volumes under review are no exception to 
this tendency. The multiplicity cf authors 
and of points of view leave little oppor- 
tunity for any unity of discussion beyond 
the central or principal title cf each 
volume. 


The volume, Sentencing, includes nine 
articles ranging from the legal-phil-sophi- 
cal-didactic discussion “The Aims of the 
Criminal Law” by Henry M. Hart, Jr., 
Professor of Law, Harvard University, to 
a factual, statistical study of ‘““Comparative 
Sentencing Practice” by Herman Mann- 
heim of the London Schocl of Economics 
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and Political Science. Between these — the 
first and last in the volume —are seven 
other contributions dealing with a variety 
of problems, including discussions of psy- 
chiatric diagnostic techniques (Ralph Bran- 
cale); prediction devices (Sheldon Glu- 
eck); sentencing by an administrative 
board (Norman S. Hayner); effects of 
sentencing structure on administration of 
justice (Lloyd E. Ohlin and Frank J. 
Remington); contradictions in juvenile 
court processing of offenders (H. Warren 
Dunham); sentencing under the Model 
Penal Code (Paul W. Tappan); and a 
critique of the Model Code (Will C. Turn- 
bladh). 


The contradictions inherent in this col- 
lection of articles are well illustrated in the 
miles-apart views of the two Harvard Uni- 
versity contributors, Henry M. Hart, Jr., 
and Sheldon Glueck. Hart’s “Aims of the 
Criminal Law” is a stout defense of the 
traditional view of punishment as “the 
method of the criminal law” for the con- 
trol of crime. There is vehement rejection 
of the notion that crime is “anything which 
the legislature chooses to call a ‘crime’.” 
Instead crime is defined as “conduct which, 
if duly shown to have taken place, will 
incur a formal and solemn pronouncement 
of the moral condemnation of the com- 
munity” (p. 405). With reference to the 
nature of punishment the statement is 
quoted with approval that “It is the ex- 
pression of the community’s hatred, fear, 
or contempt for the criminal which alone 
characterizes physical hardship as punish- 
ment” (p. 405). On the other hand, the 
argument of Glueck’s “Predictive Devices 
and the Individualization cf Justice” is not 
at all concerned with the problem of the 
proper moral condemnation of the offender 
but with operational procedures for the 
objective implementation of the principle 
of individualization of sentences in terms 
of the many factors involved in the cir- 
cumstances of the crime and the individ- 
ual’s native equipment and previous ex- 
perience. 

In none of the discussions of sentencing 
is there any mention of a basic dilemma 
that most sociologists would note first of 
all, namely the existence of great diversity, 
incompatibility, and conflict of values and 
of morals within the modern pclitical state 
that writes the laws regulating behavior. 
The glib phrase “moral condemnation of 
the community” is only a convenient legal 
fiction; it is not a realistic fact of the 
modern world of political organization. 
Only some part —a sub-community with- 
in the larger political community — views 
with moral condemnation the conduct de- 
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fined as crime by the more extensive po- 
litical state. Other sub-communities of the 
ame political state may condone, or per- 
haps even approve of, the conduct for- 
bidden by law. A candid recognition of 
these “facts of life” would have strength- 
ened greatly a useful and valuable dis- 
cussion of sentencing in the administration 
of justice. 


The volume, Crime and Correction, in- 
cludes ten articles by as many authors, ar- 
ranged to provide discussion of three prin- 
cipal “approaches” with some additional 
special topics coming in for attention. 
After a short introductory account of “his- 
torical perspective” (Thersten Sellin), there 
is a presentation of “the legal approach” 
(John Barker Waite), and a “critique of 
the legal approach” (Andrew S. Watson) ; 
then a presentation of “the psychiatric ap- 
proach” (Manfred S. Guttmacher), and a 
“critique of the psychiatric approach” 
(Michael Hakeem) ; then a presentation of 
“the sociological approach” (Daniel Glas- 
er), and a “critique of the sociological ap- 
proach” (Frank E. Hartung); discussions 
then follow on the three topics, “white 
collar crime” (Donald J. Newman), “the 
value and effectiveness of correctional tech- 
niques” (Donald R. Cressey), and “some 
reflections on the role of correctional re- 
search” (Alfred C. Schnur). 


Much that is said in the 200 pages of 
this collection of articles is only a more or 
less systematic reformulation of ideas, prob- 
lems, and criticisms that have long been 
reviewed and discussed in the contemporary 
literature in the field. The significance of 
the volume lies primarily in its service 
function in providing a convenient review 
and discussion of an extensive literature, 
more or less enjoyably mixed with authors’ 
judgments and personal prejudices. 


There is a notable difference in the “legal 
approach” as formulated by John Barker 
Waite in this volume and that argued by 
Henry M. Hart, Jr. in the volume on 
Sentencing. The “critique of the legal ap- 
proach” in the volume Crime and Correc- 
tion is much more specifically applicable to 
the legal view presented in Sentencing than 
to the article by Professor Waite in the 
context in which it appears in the volume 
Crime and Correction. This demonstrates 
again the fundamental problem of all law 


_ in relation to social control, namely, whese 


law is it that is under discussion. The 
answer to that question is often more re- 
vealing than the details of the discussion 
itself. 

Persons interested in the study of social 
problems involving crime and its treatment 
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have reason to be grateful to Duke Uni- 
versity’s professional journal Law and 
Contemporary Problems for including these 
two issues or volumes in the schedule of 
publication. They are useful additions to 
any informed person’s library in this area 
of the study of social problems. 

Georce B. Voip 
University of Minnesota 


The Population Ahead. Edited by Roy G. 
Francis. Minneapolis: University of 
Minnesota Press, 1958. 160 pp. $3.75. 

Population and World Politics. Edited by 
Philip M. Hauser. Glencoe, Ill.: The 
Free Press, 1958. 297 pp. $5.50. 

These two volumes contain papers by 
economists, demographers, political scien- 
tists, sociologists, geographers, biologists, 
eugenicists, and others in related disciplines. 
Both sets of papers were continuations of 
conferences held about a decade ago, and 
they represented attempts to delve more 
deeply into the topic of population and its 
related aspects. 


The papers in The Population Ahead 
were delivered at the University of Min- 
nesota and centered on the physiological 
and cultural qualities of population, rather 
than on the quantitative aspects which 
was the theme of the conference a decade 
earlier. The papers were written in lay- 
man’s language, as a methed of insuring 
greater awareness of population problems 
by other than experts. 

Topics of interest included the discussion 
of the aftermaths of hunger as a threat to 
world peace and the role that hunger plays 
in political strife, especially war. Under- 
nourishment is often the cause and the re- 
sult of political upheavals. Persons under- 
going long pericds of malnutrition, whether 
from unrest, water shortages, or crop fail- 
ures, may “catch up” physically when food 
is again available, but the experience leaves 
deepseated emotional scars that may alter 
the philosophy and attitudes of the de- 
prived. 

Another subject of interest, but of which 
little is known, is the possible effects of 
mutations and chromosome aberrations 
which may occur in persons who are ex- 
posed to the effects of the industrial uses 
of atomic energy. The latter, intended to 
be beneficial to mankind, may reduce the 
life expectancy of the exposed as well as 
increase the incidence of defective births. 


Much space has been devcted to the 
concept of “optimum” population. There 
is general lack of agreement as to what 
“optimum” means, whether manpower, 
standard of living, or land-man ratio. One 


author, Professor Frederick Osborn, sug- 
gests agreeing on an “optimum rate” of 
population growth, rather than “optimum 
size”. The “best optimum rate” should be 
lower than what is agreed upon as “de- 
sirable”, in order that the production of 
sufficient goods and services cf high quality 
may keep pace with the growing popula- 
tion. He cites this country today as an 
example of a population growing faster 
than the supply of essential goods and 
services (schools, hospitals, housing, recre- 
ational facilities, and so on). Although 
some consumer goods flood the market, the 
mere costly items —especially those re- 
quiring large capital outlays — are not be- 
ing produced rapidly enough and are often 
of poor quality. He points out, and rightly, 
that the average man does not understand 
demographic trends and is inclined to ac 
cept the business man’s cliché that “popu- 
laticn growth makes for prosperity.” 

The papers in Population and World 
Politics were read during the latter part of 
1954 at the Thirtieth Irstitute of the 
Norman Wait Harris Memorial Founda- 
tion. Although the volume appeared four 
years later, the topic is as timely now as 
it was then. They cover exhaustively the 
major countries of the world in terms of 
quantitative as well as cultural factors that 
have a bearing on population. The lec- 
tures are divided into three parts: World 
Population and Resources; Population, 
Levels of Living and Econcmic Develop- 
ment; and Population Policy and Politics. 


There is considerable concern today 
about “population explosion”, a concept 
applied to “under-developed” parts of the 
world which seem headed for rapid expan- 
sion of population in the future through 
the control of the environment and reduc- 
tion of death rates. The concept poses the 
question “how many people will there be 
in the year 2,000, say, and will there be 
adequate resources to feed so many?” To 
answer this question the papers present 
demographic trends of world growth as 
well as those of major continents, regions, 
and countries. 


There are included data about countries 
of the Near and Far East, Nerth Africa, 
Middle Africa, and South America which 
are omitted in many populaticn discus- 
sions. Fortunately, most of these govern- 
ments are today initiating modern census- 
taking methods, so that up-to-date figures 
are more readily obtained than befcre 
World War II. Of equal importance is 
the need to study the demcgraphic trends 
of these lesser known areas in the light of 
their political history under colonialism, to 
determine how official policy affected the 
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provision of health, medical, educational, 
and recreational facilities. As is well 
known, colcnial powers differed in the 
amount of facilities they encouraged and 
these had a decided influence on demo- 
graphic trends. 

Of particular interest to many specialists 
and laymen is the population of China. 
She not only has the largest aggregation in 
the world but her demographic trends 
have defied accurate analysis because cf 
the scantiness of data that were obtained 
by the ascensal method of enumeration. 
Since 1950, when the Pecple’s Govern- 
ment gained contre] of the China main- 
land, one of the first steps toward cen- 
trolling the population was to learn its 
size. So, a “count of noses” was under- 
taken, and the minorities living in the out- 
lying provinces of Manchuria, Mongolia, 
Tibet, and Sinkiang were included. 


Armed with the facts, the People’s Gov- 
ernment established programs fer the 
maximization of production through hu- 
man labor, effected reform and reindoc- 
trination of the recalcitrants, and herded 
masses into. cooperatives, communes, labor 
federations, women’s organizations, youth 
groups, and so on. Densely settled areas 
had their populations relocated to sparsely 
inhabited ones, and the migration of people 
was effectively controlled. Hence, a lesson 
can be learned from China. A huge popu- 
lation is a decided asset when a semi- 
feudal, agrarian society is undergoing 
transformation to an _ industrial type. 
Levels of living are low—and will con- 
tinue to be low — but the masses can re- 
place machinery and production can be 
pushed ahead. 


In former times, demographers feared 
the “expansive” policies of countries bent 
on military conquest, such as Germany, 
Italy, and Japan. Today in China, the 
“expansive” policy has both an ideological 
and a military aspect. Masses are needed 
for infiltration into surrounding countries; 
they are also needed within the ccuntry 
for interpersonal and intergroup indcc- 
trination. 


China’s official population of 600,000,000 
includes all Overseas Chinese re:iding in 
Asia, North America, Taiwan, and else- 
where, because this government upholds 
the “jus sanguine” principle in determining 
citizenship. Moreover, many Chinese, 
though citizens of another c-untry, are ac- 
tive “expansionists”, premoting the idecl>- 
gy of the People’s Government. 

Another cencent that needs to be thought 
over is the levels of living of various peo- 
ples, especialy as their living habits are 
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beliefs. _Demo- 


religious 
graphic trends of South East Asia and the 
Middle East, particularly, should be ex- 
amined in the light of religious influences 
on fertility, food habits, living standards, 


influenced by 


and so on. Of a certainty, religion in- 
fluences the size of the family and having 
sons is more important in India and Mcs- 
lem countries than attaining a given level 
of living. 

India is concerned with the size of her 
population, and she is the first densely 
populated country to adopt a national 
policy of birth control, if and when rela- 
tively inexpensive and feasible methods are 
available. Another country with a strong 
religious orientation, Ireland, has success- 
fully curbed population — so much so that 
there is concern regarding the slow rate ef 
growth. 

So long as size of family is a personal 
matter and the procreators are humans 
with diversified needs and desires, many of 
which can be satisfied through offspring, 
the problems of overpopulaticn involve 
too many subtle, unidentified and untested 
variables to permit more than grcss pre- 
dictions. An excellent illustration is our 
own country whose rate of growth has far 
exceeded that predicted for it a decade or 
so ago. A trend toward larger families and 
fewer childless couples, a lower age at 
marriage, and the correction of infertility 
have all contributed to the upsurge. “Pop- 
ulation explosion” is not a concept that 
applies exclusively to underdeveloped areas. 

The reviewer would like to see a set of 
papers devoted to the consideration of re- 
ligion as a factor in demographic trends. 
No Moslem country has yet shown signs 
of controlling population. Less is known 
of Buddhist beliefs and practices. The 
only Buddhist country favoring popula- 
tion control is Japan. 

Similarly, a set of papers should be de- 
voted to food as a political weapon: how 
it is used inside of a country and outside 
of it to woo friends and control enemies. 
It can also be used to effect favorable trade 
balances while the inhabitants of the coun- 
try with a seeming surplus are denied full 
rations (China, for example). There is 
fairly general agreement that hunger and 
malnutrition provide fertile ground fer 
political strife, and can a!so be used io 
promote whatever ideology those who con- 
trol the food supply wish to promulgate. 


“Less is known cf hew food may be used 


as a method of winning friends for the 
democratic cause without endangering trade 
and political relations between the demo- 
cratic nations. Rose Hum LEE 
Roosevelt University 
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Education And Freedom. By H. G. Rick- 
over, Vice Admiral, USN. New York: 
E. P. Dutton and Co., 1959. 256 pp. 
$3.50. 


In this engaging volume Admiral Rick- 
over has gathered together a series of his 
speeches on the crisis in education, par- 
ticularly in its relation to our position in 
military technology, military hardware and 
research, vis a vis Russia. The seriousness 
which Rickover has shown in Congression- 
al testimony, and the sense of mission 
which has underscored his research to- 
wards the achievement of an atomic sub- 
marine, are apparent throughout the vol- 
ume. With pronounced individuality and 
disregard for any consequent personal un- 
popularity, he has set himself the task of 
analyzing the vulgarizing and denaturing 
trends in American education, most of 
which he attributes to progressive educa- 
tion. Towards the close of the vqlume he 
furnishes several illustrations and an 
analysis of European high schcol and uni- 
versity curricula, followed by some sug- 
gestions for improving American secondary 
and college education. 


The basic concern of Rickover is with 
the relationship of education to military 
preparedness and defense. His emphasis 
here is on the concept of lead time, that is 
to say, the time which elapses between the 
conception of a new idea, its development, 
and finally its realization in the form of 
a finished product. The concept of lead 
time applies to an educated person as well 
as to a piece of military hardware, and 
Rickover clearly sees both of these as jeint 
products of a good educational system. 
Above all, however, the ability to win a 
fighting war depends basically upon the 
lead times in the introduction of new mili- 
tary hardware. Rickover furnishes some 
illustrations of militarv inventions which 
could have won World Wars I or II for 
either side, if they had been available in 
finished form at certain critical times when 
the enemy had no conceivable defenses 
against them. The point, however, is that 
they weren’t ready at these critical junc- 
tures, and they weren’t ready because their 
cerresponding lead times were too long. 
Even more important still is that the lead 
time of Russian technology. chiefly and 
often industrial, is considerably lower than 
our own. If this continues we will either 
be forced into pacing Russia in military in- 
vention or we shall be expected to develop 
counter military inventions when we learn 
of new, Russian military developments, 
without having the time to do so. Both 
these possibilities would not augur well for 
U_ S. preparedness. 


Higher U. S. lead times are due to sev- 
eral factors. Delays are inevitable under 
the administrative procedures of democ- 
racy —delays which do not exist for a 
monolithic, totalitarian state like Russia. 
Other delays are not inevitable, such as 
that due to the poorer overall training of 
our scientists and engineers at the bache- 
lor’s level, as well as the smaller number 
of them graduated from our academic in- 
stitutions, irrespective of quality of train- 
ing. An analysis of the causes of this poor- 
er training, however, is the raison d’ etre 
of Rickover’s volume. Where it exists it is 
a product of several factors: (1) a tradi- 
tional egalitarian philosophy in education 
and social life, (2) the emergence of what 
Nathan Leites and Martha Wolfenstein 
have called “fun morality,” and (3) the 
appearance of what Whyte has designated 
as The Social Ethic whose first instituticnal 
impact is felt in U. S. elementary and 
secondary school systems. Part of Rick- 
over’s volume is devoted to meeting the 
charge of educationists that a trying cur- 
riculum and selection for homogeneous 
grouping would constitute class-biased phe- 
nomena. Another part of the volume is 
devoted to attacking “fun morality” on the 
grounds that education which caters to it, 
as does the life-adjustment philosophy of 
education, neglects education’s traditional 
role of guiding the mind and the spirit. 
Rickover presents extensive evidence of 
the extent to which European school sys- 
tems, both non-Russian and Russian, have 
been successful in realizing these tradition- 
al, educational ideals, with students of 
average calibre. Thus the argument of pro- 
gressive educators that European education 
is for the classes, not the masses, is seen by 
Rickover as the fantastic rationalization of 
a vested Deweyan educational philosophy. 
Rickover opposes a fun morality on two 
basic grounds. Jt alienates man from his 
cultural heritage and deprives him of his 
birthright to develop his potentialities to 
the fullest. It also frequently flattens any 
motivation to seek scientific and engineer- 
ing training, where the student is well 
qualified. This is particularly disastrous 
for the age which lies ahead in which tech- 
nical know-how, scientific thoughtways in 
human relations, and “egg-head” creativity 
will be in greater demand than ever be- 
fore. In addition, a fun morality which 
stresses superfluous creature comforts, ac- 
centuates the rate of depletion of our rapid- 
ly dwindling, natural resources, with its 
emphasis on fickleness towards current 
models of old gadgets and fashionable 
urges towards the latest gadgets. This re- 
sults in making basic materials less avail- 
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able for defense and new military hard- 
ware, thus making us dependent upon re- 
sources under the control of other nations, 
with all the political risks which such situ- 
ations involve. The Social Ethic is criti- 
cized by Rickover on the grounds that it 
stifles originality in much needed basic re- 
search and puts a premium upon extra- 
version. This results in an unhappy treat- 
ment of, and below par creativity by, our 
top-flight scientitic personalities, a very 
substantial number of whom are introverts 
in the original sense in which this term 
was used by Jung. 

Rickover’s suggestions for changing over 
from a “soft education” to a “hard educa- 
tion” are admirable. Unfortunately they 
neglect the scciological fact that the edu- 
cational problem is part of a larger, social 
philosophy whose values permeate insti- 
tutional life in general. This would make 
it difficult to revamp an educational sys- 
tem which is designed to reflect these 
values. If most Americans possess values 
which result in the acceptance of super- 
ficiality in the intellectual and spiritua: 
life, it is not because their education is 
superficial. The true relationship is prob- 
ably the reverse of this. Rickover’s socio- 
logical oversights are apparent in his ap- 
peal to American women to enter the good 
fight for educational change. Evidence in- 
dicates that most mothers support life-ad- 
justment education, that most non-college 


teachers are women who adopi the life- 
adjustment program enthusiastically, and 
that middlebrow fondness for the genteel 
tradition, gracious living and the role-play- 
ing which will be rewarded by popularity 
and social acceptability, may only reflect 
an important fact overlooked by Rickover. 
That fact is that the lady whom Vance 
Packard’s merchandisers call Mrs. Middle 
Majority and who controls the American 
consumption pattern, for both tangibles 
and intangibles, may have been sold the 
values mentioned via her suggestibility to 
Metro-Goldwyn-Mayer stereotypes of re- 
finement and culture, of popular personal 
traits and of desirable vocations, with help 
from various other mass media, of course. 
If the life-adjustment philosophy and pro- 
gram seem to furnish these, she will 
staunchly support them. As a consequence 
Rickover’s opposition may lie largely in 
the direction from which he expects sup- 
port. 

Rickover’s book is informed, thoughtful 
and serious, and his facts are well mar- 
shalled. His diagnosis and cure of the 
difficulties are urfortunately oversimplified. 
The etiology of these difficulties is com- 
plex. We shall have to look to the so- 
ciologist to unravel them more carefully 
and propose some solutions which can be 
accepted on a nation-wide basis. 

Henry WINTHROP 
University of Wichita 








